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REPORT 


BY THE SELECT COMMITTEE OF THE HOUSE OF LORDS 
APPOINTED TO JOIN WITH A COMMITTEE OF THE 
HOUSE OF COMMONS TO CONSIDER THE FUTURE 
GOVERNMENT OF INDIA AND, IN PARTICULAR, TO 
EXAMINE AND REPORT UPON THE PROPOSALS 
CONTAINED IN COMMAND PAPER 4268. 


ORDERED TO REPORT 

That this Committee was appointed at the commencement of the 
present Session. 

The Minutes of Evidence taken before, and Records reported from, 
the original Committee were referred to us. For purposes of con- 
venience this Report treats the present Committee as though it had 
been in existence since the appointment of the original Committee 
on the 11th April, 1933. 

We record with profound regret the death of two of our members. 
Lord Burnham and Miss Pickford, and we are deeply sensible of the 
loss which we have sustained by being deprived of the aid of their 
experience and judgment in the preparation of our Report. 

We were empowered to call into consultation representatives of 
the Indian States and of British India, and we accordingly invited 
the following Delegates to attend our deliberations : — 


Delegates from the Indian States 

Rswj Bahadur Sir V. T. Erishnama Chari, C.I.E. 
Nawab Sir Liaqat Hyat-Elhan, O.B.E. 

Nawab Sir Miihammad Akbar Hydari. 

Sir Mirza Muhammad Ismail, C.I.E., O.B.E. 

Sir Manubhai Nandshanker Mehta, O.S.I. 

Sir Prabhashankar Dalpatram Pattani, K.C.I.E. 
Mr. Y. Thombare. 



Delegates from ContiTiental British India 


His Bjghness the Right Honomrable Siiltan Sir Mohamad Shah, 
Aga Khan, G.C.S.I., G.C.I.E., G.O.V.O. 

Sir C. P. Ramaswami Aiyar, K.O.I.E. 

Dr. B. R. Ambedkar. 

Sir Hubert Carr. 

Mr. A, H. Ghuznavi. 

Lieut.-Colonel Sir Henry Gidney. 

Sir Hari Singh Gour. 

Mr. A. Rangaswami Iyengar. 

Mr. M. R. Jayakar. 

Mr. N. M. Joshi. 

Mr. K. O. Kelkar. 

Begum Shah Nawaz. 

Rao Bahadur Sir A. P. Patro. 

Sir Abdur Rahim. 

The Right Honourable Sir Tej Bahadur Sapru, K.C.S.I. 

Sir Phiroze Sethna. 

Dr. Shafa’at Ahmad IChan. 

Sardar Bahadur Buta Singh. 

Sir Nripendra Nath Sircar. 

Sir Purshotamdas Thakurdas, C.I.E., M.B.E. 

Mr. Zafrullah Elhan. 


Delegates from, the Province of Burma 


Sra Shwe Ba. 

Mr. C. H- Campagnac, M.B.E. 
Mr. N. M. Cowasji. 

U Kyaw Din. 

Mr. K. S. Harper. 

U Chit Hlaing. 

U Thein Maung, 

Dr. Ba Maw. 

U Ba Pe. 

Dr. Ma Saw Sa. 

U Shwe Tha. 

Mr. S. A. S, Tyabji. 


All the above were able to attend with the exception of Mr. 
Kelkar, who was prevented by illness from coming to England. 
We have learned with very great regret of the death of Mr. Ranga- 
swami Iyengar since his return to India. 

The Delegates took part in more than seventy of our meetings, 
some of which were devoted to discussion between the Delegates 
and ourselves, and others to the hearing of evidence. 



We desire to place on record our appreciation of the assistance 
which we have derived from our full and frank discussions with the 
Delegates, for many of whom so long an absence from their own 
country must have caused great personal inconvenience and 
sacrifice. Their advice and co-operation have been of the greatest 
value to us. Many of them have furnished us with separate 
memoranda on various points, but we would mention in particular 
the Joint Memorandum signed by all the British Indian Delegates 
who were still in England, which has been of great service to us as 
focussing British Indian views and to which we shall have occasion 
often to refer in the course of our Report. 

We have held 169 meetings in all and have examined over 120 
witnesses, whose evidence has been printed in Volumes 2A, 2B and 
2C of the Minutes of Evidence published in the autumn of 1933. 
We are much indebted to all the witnesses for the assistance which 
they gave us, but our special gratitude is due to the Secretary of 
State for India, who, though a member of the Committee, took the 
perhaps unprecedented course of tendering himself as a -witness, and 
who replied to nearly 6,000 questions during the nineteen days over 
which his evidence extended. In no other way could we have been 
so effectively enabled to distinguish, and to examine in all their 
bearings, the intricate and difficult issues which we are charged 
to consider. 

We have also been f ortimate in having at our disposal the practical 
knowledge of Indian affairs acquired by many of our o-vm number 
from their personal experience in high office or in other work in 
India. 
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great majority of the people of India derive their living from the 
soil and practice for the most part a traditional and self-sufficing 
type of agriculture. The gross wealth of the country is very consider- 
able, but owing in large part to the vast and still rapidly growing 
number of its inhabitants the average standard of living is low and 5 
can scarcely be compared even with that of the more backward 
countries of Europe. Literacy is rare outside m'ban areas, and even 
in these the number of literates bears but a small proportion to the 
total population 


l^es ils political structure India is divided between British India 10 

and the Indian States. The latter are nearly 600 in number. 

They include 109 States, among them great States like Hyderabad, 
Zvlysore, Baroda, Kashmir, Gwalior and Travancore, the Eulers of 
which are entitled to a seat in the Chamber of Princes (though in 
point of fact not all of these six have been continuously, and 15 

some have never been, represented, and none of them has taken an 
active part in the w’ork of the Chamber since 1933); 126 which are 
represented in the Chamber by 12 of their own ordei elected by 
themselves; and some 300 Estates, Jagirs and others, w’hich are 
only States in the sense that their territory, sometimes consisting 20 
only of a few acres, does not form part of British India. The 
more important States enjoy within their own territories all the 

principal attributes of sovereignty, but their external relations 

are m the hands of the Paramount Power. The sovereignty of 
others is of a more restricted kind, and over others again the Para- 25 
mount Power exercises in varying degi*ees an administrative control. 

4. British India consists of nine Governors’ Provinces (excluding 
Burma), together with certain other areas administered under the 
Government of India itself. The Governors’ Provinces possess a 
considerable measure of executive and legislative independence; 30 
but over ail of them the Government of India and the Central 
Legislature can exercise executive and legislative authority In 
respect of certain matters, known as transferred subjects, the 
Provincial Executives are responsible to their Legislatures; but the 
Governor-General in Council is independent of the Central Legis- 35 
lature and responsible only to the Secretary of State and through him 
to Parliament; and the same is true of the Governors in Council in 
relation to the reserved subjects in the Provinces. An official hloG 
forms part of both the Central and Provincial Legislatures and in 
general acts in accordance with the wishes of the Governor- General 40 
and Provincial Governors respectively. British India is administered 
through a number of services, some of them all-India services, and 
some provincial. 


Features 

present 

Constitu^ 

tioa, 


of 5. Such in the barest outline is the present constitutional structure 
of British India, into the details of wiiich w'e shall have occasion 45 
to enter with more particularity w'hcn w'e deal with the specific 
proposals of the White Paper in their order. It will be seen that 
its main features are a Central Executive, responsible only to the 
Secretary of State and through him to Parliament; Provincial 



3 


Executives exercising powers over a wide field, responsible in certain 
matters but not in others to the Provincial Legislatures, and 
Central and Provincial Legislatures exercising the law-making power, 
but with no constitutional control over the Executive in one case and 
5 with only a limned control in the other Yet notwithstanding the 
measure of devolution on the Provincial authorities which was the 
outcome ot the Act ot 1919, the Government of India is and remains 
in essence a unitary and centralised Government, with the Governor- 
General in Council a's tlie keystone of the wliole constitutional 
10 edifice; and it is through the Governor-General in Council that the 
Secretary of State and ultimately Parlifiment discharge their 
responsibilities for the peace, order and good government of India. 


6 The record of British rule in India is well known Trough we 
claim for it neither infallibility nor perfection, since, like all systems 
15 of government, it has, at times, fallen into error, it is well to 
remember the greatness of its achievement. It has given to India 
that which throughout the centuries she has never possessed, a 
Government whose authority is unquestioned in any part of the 
sub-Continent; it has barred the way against the foreign in- 
20 vader and has maintained tranquillity at home, it has established 
the rule of law, and, by the creation of a just administration and an 
upright judiciary, it has secured to every subject of His Majesty 
in British India the right to go in peace about his daily work and 
to retain for his own use the fruit of his labours. The ultimate 
25 agency in achieving these results has been the power wielded by 
Parliament. The British element in the administrative and judicial 
services has always been numerically small. The total European 
population of British India to-day, including some 60,000 British 
troops, is only 135,000. The totai British element in the Superior 
30 Services is about 3,150, and of these there are approximately 800 in 
the Indian Civil Service and 500 m the Indian Police. 


7. The success of British rule cannot be justly estimated withput 
reference to the condition of things which preceded it. The 
arts of government and administration w’ere not indeed unknown 
35 to the earlier Hindu kings, and the strong hand of the Mogul 
Emperors wdio reigned between 1525 and 1707 maintained a State 
which ultimately embraced the larger part of India and did not suffer 
by comparison with, if it did not even surpass in splendour, the con- 
temporary monarchies of Europe. But the strength of the Mogul 
40 Empire depended essentially upon the personal qualities of its ruling 
House, and when the succession of great Emperors failed, its collapse 
inevitably followed; nor during its most magnificent period was its 
authority unchallenged either within or without its borders. ^ Its 
system of government resembled that of other Asiatic despotisms. 
45 The interests of the subject races were made subservient to the 
ambitions, and often to the caprices, of the ^ monarch, for the 
politic toleration of Akbar and his immediate succesors dis- 
appeared with Aui’angzeb. The imperial splendour became 
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the measure of the people’s poverty, and their sufierings 
are said by a Trench observer, long resident at the Court 
of Aurangzeb, to have been beyond the power of words to 
describe 


The post- 3 There are pages in the history of India, betw'een the collapse 5 

pe^d. Mogul Empire and the final establishment of British 

supremacy, which even to-day cannot be read without horror. With 
but brief intervals of relief, vast tra'cts w^ere given over to the 

internecine struggles of the princes, the guerilla w^arfare of petty 
chiefs, and the exactions of Indian and European adventurers; and 10 
to townsmen and peasants alike, the helpless victims of malice 

domestic, foreign levy, and anarchy, it might have seemed 

that the sum of human nusery was complete It is in the 

improvement w'hich has taken place in Indian agriculture since 
the establishment of peace and security that the Eoyal Commission 15 
in 1928 found a* measure of the extent to w’hich husbandry had been 
injured and its progress delayed by the long period of disorder and 
unrest that preceded the establishment of the unity of India under 
the British Crowm. 


S^eace^and ^ conditions out of w^hich British rule gradually, 20 

or<^r. w'ith th-e aid and co-operation of many Indians, created a new 

and stable polity. Peace and order w’ere re-established, the relations 
of the Indian States wuth the Crowm w^ere finally determined, 
and the rule of law' made effective throughout the whole 
of British India. On tliis solid foundation the majestic structure 25 
of the Government of India rests, and it can be claimed 
with certainty that in the period which has elapsed since 1858, when 
the Crown assumed supremacy over all the territories of the East 
India Company, the educational and material progress of India 
has been greater than it w^as ever wuthin her power to achieve during 30 
a'ny other period of her long and chequered history. At the same 
time the surveys and settlement of the land including the recognition 
and* determination by law of land tenures, and the just assessment 
of the land revenue, together with the preparation and revision from 
time to time of the record of rights and customs, have afforded 35 
guarantees of security to the vast agricultural population upon w^hich 
has depended the welfare of the whole sub-continent. 


Muence of 10. We have emphasised the magnitude of the British achievement 
India because it is this very achievement that has created the 
ideas. problem w'hich w'e have been commissioned by Parliament to 40 

consider. By transforming British India into a single unitary 

State, ^ it has engendered among Indians a sense of political unity. 

By giving that State a Government disinterested enough to play 
the part of an impartial arbiter, and powerful enough to control the 
disruptive ^ forces generated by religious, racial and linguistic 45 
divisions, it has fostered the first beginnings, at least, of a sense of 
nationality, transcending those divisions. By establishing conditions 
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in which the performance of the fundamental functions of govern- 
ment, the enforcement of law and order and the maintenance of 
an upright administration, has come to be too easily accepted as a 
matter of course, it has set Indians free to turn their mind to other 
5 things, and in particular to the broader political and economic 
interests of their country. Finally by directing their attention 
towards the object lessons of British constitutional history and 
by accustoming the Indian student of government to express his 
political ideas in tlie English language, it has favoured the growth 
10 of a body of opinion inspired by two familiar British conceptions; 
that good government is not an acceptable substitute for self- 
government, and that the only form of self-government worthy of 
the name is government through Ministers responsible to an elected 
Legislature. 


15 11. The Indian problem cannot be understood unless the reality 

of these political aspirations is frankly recognised at the outset. 
There is ample evidence that enlightened Indian opinion has a very 
just appreciation of the benefits derived from the British connection, 
but the attachment of a people to its government is not always 
^20 determined by a dispassionate calculation of material interest, still 
less by sentiments of mere gratitude. The subtle ferments of 
education, the impact of the War, and the beginnings of that sense 
of nationality to which we have referred, have combined to create a 
public opinion in India wdiich it would be a profound error for 
25 Parliament to ignore. It is true, of course, that those 'who entertain 
these aspirations constitute but a small fraction of the vast popu- 
lation of India and that, in these circumstances, alleged mani- 
festations of public opinion are often of doubtful value. Nevertheless, 
a public opinion does exist, strong enough to aftect what has been 
SO for generations the main strength of the Goverriraent of India 
— ^its instinctive acceptance by the mass of the Indian people. I o 
the cultivators who make up nine-tenths of the population, an 
equitable land revenue settlement and the timely advent of the 
monsoon may be of more importance than any projects of ‘con- 
S5 stitutional reform; but, when they find that neither just admini- 
stration nor good monsoons can ensure a remunerative price for 
their produce, their lack of political ideas may make them mOTe, 
rather than less, susceptible to political agitation. History has 
repeatedly shown the unwisdom of judging the political consciotisness 
40 of a people by the standard of its least instructed class, and the 
creation of the British Empire, as we know it to-do,y has been 
due to the fact that, for the last hundred and fifty years, British 
policy has been guided by a more generous appreciation of the value 
InA a juster estimate of the influence, of what is sometimes called a 
45 politically-minded class. 
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British policy has certainly been so guided in India, 
during recent years. It has conferred on the people of 
by the Act of 1919, '*^^6 powers of self-government 
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during the last six or seyen years, from the appointment of the 
Statutory Commission onwards, it has been consistently directed to 
working out, in free collaboration with Indians themselves, the lines 
of a new and more permanent Constitution. In particular, for the 
first time in the history of India, representatives of her Princes and 5 
peoples have sat for many months in counsel with representatives 
of His Majesty’s Government and of the great political parties of 
the United Xingdom; and, for the first time in the history of 
Parliament, Indian delegates have taken part in the proceedings of 
a Joint Select Committee and have illuminated our discussions, even IQ 
if circumstances forbade them to share our responsibilities. But, 

above all, in the Preamble to the Act of 1919, Parliament has set 

out, finally and definitely, the ultimate aims of British rule in India. 
Subsequent statements of policy have added nothing to the substance 
of this declaration, and w^e think it well to quote it here in full, as 15 
settling once and tor all the attitude of the British Parliament and 
people towards the political aspirations of which we have spoken: — 

'‘Whereas it is the declared policy of Parliament to provide 
for the increasing association of Indians in every branch of 
Indian administration, and for the gradual development of 20 

self-governing institutions, with a view’ to the progressive 

realisation of responsible government in British India as an 
integral part of the empire, 

“And w^hereas progress in giving effect to this policy can 

only be achieved by successive stages, and it is expedient that 25 
substantial steps in this direction should now be taken: 

“And whereas the time and manner of each advance can be 
determined only by Parliament, upon whom responsibility 
lies for the welfare and advancement of the Indian peoples: 

“And whereas the action of Parliament in such matters 30 
.must be guided by the co-operation received from those on 
w^hom new opportunities of service will be conferred, and by 
the extent to W’hich it is found that confidence can be reposed 
in their sense of responsibility: 

“And whereas concurrently wdth the gradual development 35 
of self-governing institutions in the Provinces of India it is 
expedient to give to those Provinces in provincial matters the 
largest measure of independence of the Government of India, 
which is compatible with the due discharge by the latter of its 
own responsibilities:” 40 

18. But a recognition of Indian aspirations, while it is the 
necessary preface to any study of Indian constitutional problems, 
is an insufficient giiide to their solution, Eesponsible government, 
to which those aspirations are mainly directed to-day, is not an 
automatic device which can be manufactured to specification. It 46 
is not even a machine which will run on a motive power of its own. 

The student of government who assumes that British constitutional 
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theory can be applied at will in any country misses the fact that 
it could not be successfully applied even in Great Britain if it were 
not modified in a hundred ways by unwritten laws and tacit con- 
ventions. It is not unnatural that, in the words of the Statutory 
5 Gommission, most of the constitutional schemes propounded by 
Indians should closely follow the British model, but the successful 
working of that model postulates the existence of certain conditions, 
which are as essential as they are difficult to define. As Lord Bryce 
has remarked, the English Constitution, which we admire as a 
10 masterpiece of delicate equipoises and complicated mechanism, 
would anywdiere but in England be full of difficulties and dangers . , . 
It works by a body of understanding which no writer can formulate 
and of habits which centuries have been needed to instil”. It is 
. superfluous to adduce examples, but two of the most important 
15 may be cited; the powders of the Prime Minister and the position 
of the Civil Service. Of the first Mr. Gladstone said that “nowhere 
in the world does so great a substance cast so small a shadow”; 
of the second Professor Lowell has pointed out that both the civil 
servant's abstinence from politics and his permanence of 
20 tenure have been “secured by the force of public opinion hardening 
into tradition, and not by the sanction of law.” Above all, the 
understanding and habits of which Lord Bryce speaks are bound 
up with the growth of mutual confidence between the great parties 
in the State transcending the political differences of the hour. 
25 Experience has shown only too clearly that a technique wffiich the 
British people have thus painfully developed in the course of many 
generations is not to be acquired by other communities in the 
twinkling of an eye; nor, when acquired, is it likely to take the 
same form as in Great Britain, but rather to be moulded in its 
30 course of development by social conditions and national aptitudes. 


14. Experience has shown, too, hew easily the framers of written Difference 
constitutions may be misled by deceptive analogies, succeeding 
only in reproducing what they suppose to be the letter of British spirit of 
constitutional theory, while ignoring the spirit and the living growth British 
35 of British constitutional practice. The classic instance of such Constitu- 
misconceptions is offered by the Constitution of the United States, 
whose authors decided “to keep the legislative branch absolutely 
distinct from the executive branch,” largely because “they believed 
such a separation to exist in the English, which the wisest of them 
40 thought the best, Constitution. That error may seem absurd 
enough to modern students of politics, but the mere copyist of British 
institutions would fall into even more dangerous errors to-day if he 
were to assume that an Act of Parliament can establish similar 
institutions in India merely by reproducing such provisions as are 
45 to be found in the constitutional law of the United Kingdom. It is 
certain, on the contrary, as we shall show, that such an Act must 

^ Bagehot : The British Ocnsti*idmn. 
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seek to give statutory form to many ‘‘safeguards” which are 
essential to the proper v/orking of parliamentary government, but 
which in Great Britain have no sanction save that of established 
custom; and, when this is done, it will remain true that parlia- 
mentary government in India may well develop on lines different i 
from those of government at Westminster. 


Constitu- 

tional 

develop- 

ment 

should be 
evolution- 
ary. 


15. If, then, the long collaboration of Englishmen and Indians 
during recent years is to result in the enactment of a Constitution 
which will W'Ork successfully under Indian conditions, we shall do 
well to discard theories and analogies and, instead, to base our 10 
scheme on the government of India as it exists to-day. That was the 
line of approach which was adopted by the Statutory Commission 
and has increasingly been followed in the deliberations of the 
Bound Table Conferences and in our own consultations with the 
Indian delegates. It is also the line which Parliament has followed 15 
in the past in framing the Constitutions of the self-governing 
Dominions If the Constitutions of Canada, Australia, New Zealand 
and South Africa were framed on the British model, it was not 
because Parliament decided on theoretical grounds to reproduce 
that model in those countries, but because government in those 20 
countries had been long conducted on British principles and had 
already grown into general conformity with British practice If 
these Constitutions, enacted over a period of more than forty years, 
differ from one another in certain points, those differences are not 
to be attributed to changes in British constitutional theory, so much 25 
as to variations in the experience and practice of the particular 
communities themselves. In India, too, there is already a system of 
government which, while possessing many special characteristics, is 
no less based on British principles, and is no less a living organism 
Already, long before either the Morley-Minto or the Montagu- 30 
Chelmsford reforms, that government had shown a marked tendency 
to develop on certain lines. The safest hypothesis on which we 
can proceed, and the one most in accordance with our constitutional 
history, is that the future government of India will be successful 
in proportion as it represents, not a‘ new creation substituted for an 35 
old one, but the natural evolution of an existing government and the 
natural extension of its past tendencies. , 


Provincial 16. It is from this point of view that Parliament may well approach 

proposal which has been submitted to us, 
develop- proposal to found the new constitutional system in India 40 

meni. on the principle of Provincial Autonomy. That proposal has 
been so fully considered and so precisely formulated by the 
Statutory Commission that we do not propose to discuss its details 
in this introductory part of our Eeport. It is, however, important 
to observe that, far-reaching as is this constitutional change, it is 45 
not a break with the past. Every student of Indian problems, 
whatever his prepossessions, from the Joint Select Committee of’ 
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1919^ to the Statutory Commission, and from the Statutory Com- 
mission onwards, has been driven in the direction of Provincial 
Autonomy, not by any abstract love of decentralisation, but by the 
inexorable force of facts. Moreover, the same facts had already set 
S the Government of India moving in the same direction, long before 
the emergence of the constitutional problem in its present form. 
When that problem did emerge, a long and steady process of 
administrative devolution from the Government of India to the 
Provincial Governments had already profoundly affected the whole 
10 structure of Indian administration. In particular, this gradual 
course of devolution had produced three important results It 
had tended to remove provincial administration from the immediate 
purview of His Majesty’s Government and, by thus weakening the 
direct accountability of Indian administrators to Parliament, it 
15 had, perhaps, rendered inevitable the introduction, in some degree, 
of local responsible government At the same time, it had tended 
to make the Provinces the centres of the development of social 
services ; and it had also tended to transfer to the Provincial Executives 
the prime responsibility for the preservation of law and order. 
20 Prom these three changes the three main features of Provincial 
Autonomy are directly derived. 


17 In the first place, the Act of 1919 introduced a large measure Abolition of 
of responsible government in the Provinces, and the governments dyarchy 
thus established have now been in operation for more than a decade. 

25 Opinions may differ widely as to the success of this experiment, but 
w'e agree with the conclusion reached by the Statutory Commission, 
that its development has now reached a stage w’hen it has outgrown 
the limits imposed upon it by the Act of 1919. The present dyarchic 
system in the Provinces was designed to develop a sense of responsi- 
30 bility and it has in fact given a considerable number of public men 
experience of the responsibilities of government, either as Ministers 
or Executive Councillors, or as members of the majority on which 
Ministers have relied for support in the Legislatures. On the other 
hand, the dyarchic system has sometimes tended to encourage a wholly 
35 different attitude. A sense of responsibility is an attribute of 
character born of experience, not a garment to be put on or discarded 
at will, according to the particular social function which the wearer 
may be attending at the moment. The Statutory Commission 
rightly observes that it can only be acquired by making men 
40 responsible politically for the effects of their own actions; and their 
sense of responsibility must be enormously weakened if the govern- 
ment functions in watertight compartments, partitioned off by 
the clauses of a Constitution. Hence the recommendation of the 
Statutory Commission, which we endorse, that the dyarchic system 
45 should be abolished, and that Provincial Ministers should be made 
generally responsible over the whole field of Provincial government. 

I 3 
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18. Secondly, in the sphere of social administration, it is evident 
that a point has been reached where further progress depends upon 
the assumption by Indians of real responsibility for Indian social 
conditions. Englishmen may legitimately claim that, for the greater 
part of her pi’ogress, India has been mainly indebted to British rule. 
But from one aspect of Indian life British rule has tended to stand 
aside: it has followed a policy of neutrality and non-interference in 
all matters which touch the religions of India This attitude ol non- 
interference has not, indeed, prevented the Government of India 
from introducing reforms in many matters, to use Lord Lansdowne’s 
words, '‘where demands preferred in the name of religion would lead 
“to practices inconsistent with individual safety and the public peace, 
“and condemned by every system of law and morality in the world. “ 
Yet it must be recognised that, in a country where the habits and 
customs of the people are so closely bound up with their religious 
beliefs, this attitude, however justifiable it may have been, has 
sometimes had the result of making it difficult for the Government 
to carry into eSect social legislation in such matters (to name only 
two obvious instances) as child marriage and the problem of the 
imtouchables. It has become increasingly evident in recent years S 
that the obstacles to such legislation can only be removed by Indian 
hands. We are under no illusion as to the difficulty of that task, 
but we are clear that under responsible government alone can it be 
attempted with any prospect of success. 


Responsible 19. But the third aspect of Provincial Autonomy is still, as it has 2 
been from time immemorial, the most difficult and the most 
enforce- important. Among the many problems arising out of the process of 
ment of law devolution, the most vital one is how best to ensure the continuity 
and order. Provincial Executives in the performance of what, in an earlier 

paragraph, we referred to as the fundamental functions of govern- 3( 

, ment: the enforcement of law and order, and the maintenance of 
an upright administration. Because these are the fundamental 
functions of government and because there is no greater danger to 
good government than the tendency to take their performance for 
granted, we have come, as will later appear, to the same conclusion 35 
as the Statutory Commission, that Provincial Ministers must be made 
responsible for their performance. But it is well to remember what, 
according to British constitutional practice, is the nature of that 
responsibility. It is a responsibility wliich no Executive can share 
with any Legislature, however answerable it may be to that 40 
Legislature for the manner of its discharge. That has been true of 
the relationship of the Government of India to Parliament in the 
past; it must remain true of the relationship of Provincial Ministers 
to Provincial Legislatures in the future. In the special circumstances 
of India it is appropriate that this principle of executive independence 45 
should be reinforced in the Constitution by the conferment of special 
powers and responsibilities on the Governor as the head of the 
Provincial Executive. This raises a wider question on which a further 
word must be said. 
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20. In establishing, or extending, parliaixientarY government in Britisli 
the Provinces, Parliament must take into account the facts cf conception 
Indian life. It must give full weight, indeed, to the testimony or the 
Statutory Commission that, in spite of the disadvantages of dyarchy 
5 on which the Commission laid such stress, Indians have shown, 
since 1921, a marked capacity for the orderly conduct of parlia- 
mentary business, a capacity which has grown steadily with the 
growth of their experience We cannot doubt that this apprentice- 
ship in parliamentary methods has profoundly affected the whole 
10 character of Indian public life, both by widening the circle of those 
who have had practical contact with the affairs of government and 
by stimulating the growth of a public conscience amongst the 
educated classes as a whole But other facts must also be frankly 
recognized. Parliamentary goveimment, as it is understood in the 
15 United Kingdom, works by the interaction of four essential factors: 
the principle of majority rule; the willingness of the minority for 
the time being to accept the decisions of the majority; the existence 
of great political parties divided by broad issues of policy, rather 
than by sectional interests; and finally the existence of a mobile 
20 body of political opinion, owdng no permanent allegiance to any 
party and therefore able, by its instinctive reaction agaiust 
extravagant movements on one side or the other, to keep the vessel 
on an even keel In India none of these factors can be said to exist 
today. There are no parties, as we understand them, and there is 
25 no considerable body of political opinion which can be described as 
mobile. In their place we are confronted with the age-old antagonism 
of Hindu and Muhammadan, representatives not only of two religions 
but of two civilisations; with numerous self-contained and exclusive 
minorities, all a prey to anxiety for their future and profoundly 
30 suspicious of the majority and of one another; and with the rigid 
divisions of caste, itself inconsistent with democratic principle. In 
these circumstances, communal representation must be accepted as 
inevitable at the present time, but it is a strange commentary on 
some of the democratic professions to which we have listened. We 
35 lay stress on these facts because in truth they are of the essence af 
the problem and we should be doing no good service to India by 
glozing them over These difficulties must be faced, not only by 
Parliament, but by Indians themsleves. It is impossible to predict 
whether, or how soon, a new sense of provincial citizenship, combined 
40 with the growth of parties representing divergent economic and social 
policies, may prove strong enough to absorb and obliterate the 
religious and racial cleavages which thus dominate Indian political 
life. Meanwhile it must be recognised that, if free play were given 
to the powerful forces which would be set in motion by an unqualified 
46 system of parliamentary government, the consequences would be 
disastrous to India, and perhaps irreparable. In these circumstances, 
the successful working of parliamentary government in the Provinces 


I 




Ji 



12 


must depend, in a special degree, on the extent to which Parliament 
can translate the customs of the British Constitution into statutory 
“^safeguards"’. ^ 


and 21. That word, like other words repeatedly used in recent dis- 
eussions, has become a focus of misunderstandings both in England 5 
and India. To many Englishmen it conveys the idea of an ineffective 
rearguard action, masking a position already evacuated; to many 
Indians it seems to imply a selfish reservation of powers inconsistent 
with any real measure of responsible government Since it is too 
late to invent a new terminology, w’e must make it clear that we use 10 
the word in a more precise and quite difierent sense. On the one 
hand, the safeguards we contemplate have nothing in common with 
those mere paper declarations which have been sometimes inserted 
in constitutional documents, and are dependent for their validity 

on the goodwill or the timidity of those to whom the real substance 15 

of power has been transferred. They represent on the contrary 
^to quote a very imperfect but significant analogy) a retention of 
power as substantial, and as fully endorsed by the law, as that 

vested by the Constitution of the United States in the President 

•as Commander-in-Chief of the Army — ^but more extensive both 20 
in respect of their scope and in respect of the circumstances 
in which they can be brought into play. On the other hand, 
they are not only not inconsistent with some form of responsible 
'government, but in the present circumstances of India it is no paradox 
to say that they are the necessary complement to any form of it, 25 
without which it could have little or no hope of success. It is in 
exact proportion as Indians show themselves to be, not only capable 
of taking and exercising responsibilit^s but able to supply the missing 
iactors m Indian political life of which we have spoken, that both the 
need for safeguards and their use will disappear. We propose to 30 
examine later in this Eeport the nature of the safeguards required, 
but we think it right to formulate here what seem to us to be the 
essential elements in the new constitutional settlement which these 
safeguards should be designed to supply. 


is flexibility, so that opportunity may be afforded 35 
iteibility; for the natural processes of evolution with a minimum of alteration 
in the constitutional framework itself. The deplorable and paralys- 
ing effect of prescribing a fiixed period for constitutional revision 
requires no comment in the light of events since 1919; but we are 
also impressed with the advantage of giving full scope for the 40 
development in India of that indefinable body of imderstanding, of 
political instinct and of tradition, which Lord Bryce, in the passage 
which we have quoted, postulates essential to the working of our 
own Constitution. The success of a constitution depends, indeed, 
far more upon the manner and spiiit in which it is worked than upon 45 
its formal provisions. It is impossible to foresee, so strange and 
perplexing are the conditions of the problem, the exact lines which 
constitutional development will eventually follow, and it is, therefore 
the more desirable that those upon whom responsibility will rest 
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should have all reasonable scope for working out their own salvation 
by the method of trial and error. In other words, as the Statutory 
Commission emphasised in their Eeport, the new Indian Constitution, 
must contain within itself the seeds of growth. 


5 23. Next, there is the necessity for securing strong Executives for astrong 

in the ProTOices We have little to add to what the Statutory Executive;. 
Commission have wTitten on this point, and in our judgment they 
do not exaggerate when they say that nowhere in the world is there 
such frequent need for courageous and prompt action as m India 
10 and that nowhere is the penalty for hesitation and T7eakness greater. 

We do not doubt that Indian Ministers, like others before them, 
will realise this truth, but, in view of the parliamentary w^eaknesses 
winch w^e have pointed out, the risk of divided counsels and therefore 
of feebleness in action is not one w^hich can be ignored. We have 
15 no wish to underrate the legislative function; but in India the 
executive function is, in our judgment, of overriding importance. 

In the absence of disciplined political parties, the sense of responsi- 
bility may well be of slow'er growth in the Legislatures, and the 
threat of a dissolution can scarcely be the same potent instrument 
20 in a country w^here, by the operation of a system of communal 
representation, a newly elected Legislature will often have the same 
complexion as the old. We touch here the core of the problem of 
responsible government in the new Indian Constitution, and we shall 
examine it in greater detail in the body of our Eeport. Here, we^ 

25 content ourselves with saying that there must be (to quote again 
the Statutory Commission) an executive power in each Province 
which can step in and save the situation before it is too late. Thi& 
power must be vested in the Governor, and so strongly have we 
been impressed by the need for this power, and by the importance 
30 of ensuring that the Governor shall be able to exercise it promptly 
and effectively, that, among other alterations in the White Paper, 
we have felt obliged to make a number of additional recommenda- 
tions in regard to the Governor’s sources of information, the 
protection of the police, and the enforcement of law and order. 


35 24. But, further a strong Executive is impossible and the power for an 

thus vested in the Governor would be useless, in the absence of a 
pure and efficient administration, the backbone of all good govern- tration; 
ment. The establishment of a strong and impartial public service 
is not the least of the benefits which British rule has given to India, 

40 and it is perhaps the most prized. In no country perhaps does the 
whole fabric of government depend to a greater degree than in 
India upon its administration; and it is indeed literally true, as 
the Statutory Commission observe, that the life of millions of the 
population depends on the existence of a thoroughly efficient adminis- 
45 trative system. But no service can be efficient if it has cause for 
anxiety or discontent. It is therefore essential that those whose 
duty it is to work this system should be freed from anxiety as to 
their status and prospects under the new Constitution, and that new 
entrants should not be discouraged by any apprehension of 
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inequitable treatment. We have every hope that such anxieties 
or apprehensions will prove unfounded, but they may be none the 
less real on that account; and, so long as they exist, it is necessary 
that all reasonable measures should be taken to remove them. 
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25. Lastly, there must be an authority in India, armed with 5 
adequate powers, able to hold the scales evenly between conflicting 
interests and to protect those who have neither the influence nor 
the ability to protect themselves. Such an authority will be as 
necessary in the future as experience has proved it to be in the past. 
Under the new system of Provincial Autonomy, it will be an 10 
authority held, as it were, in reserve; but those upon whom it is 
conferred must at all times be able to intervene promptly and 
effectively, if the responsible Ministers and the Legislatures should 
fail in their duty. This power of intervention must, generally 
speaking, be vested primarily in the Provincial Governors, but their 15 
authority must be closely linked with, and must be focussed in, a 
similar authority vested in the Governor- General, as responsible to 
the Crown and Parliament for the peace and tranquillity of India as 
a w'hole, and for the protection of all the weak and helpless among 
her people. This leads us naturally to a consideration of the next 20 
point in the Indian constitutional problem — the form and character 
of the Central Government. 


Provincial 26. If the establishment of Provincial Autonomy marks, not so 

Autonomy, much a new departure, as the next stage m a path which India 

^ treading, it is the more necessary that, on entering 25 

montat this stage, we should pause to take stock of the direction in which 

Centre. ^0 been moving. We have spoken of unity as perhaps the 

greatest gift which British rule has conferred on India, but, in 
transferring so many of the powers of government to the Provinces, 
and in encouraging them to develop a vigorous and independent oO 
political life of their own, we have been running the inevitable 

risk of weakening or even destroying that unity. Provincial 

Autonomy is, in fact, an inconceivable policy unless it is accom- 
panied by such an adaptation of the structure of the Central , 

Legislature as will bind these autonomous units together. In other 35 
words, the necessary consequence of Provincial Autonomy in British 
India is a British-India Federal Assembly. In recent discussions, 
the word '‘federation*’ has become identified with the proposals 
for an All-India Federation and for the establishment, in the 

common phrase, of “responsibility at the Centre,” both of which 40 

proposals we shall have to discuss m a moment But federation is, 
of course, simply the method by which a number of governments, 
autonomous in their own sphere, are combined in a single State. 

A Federal Legislature capable of performing this function need not 45 
necessarily control the Federal Executive through responsible 
Ministers chosen from among its members; indeed, as we shall 

show later, the central government of a purely British-India 
Federation could not, in our opinion, be appropriately framed 
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on this model. But a Federal Legislature must be constituted on 
diifferent lines from the Central Legislature of a unitary State. The 
Statutory Commission realised this truth and proposed a new form 
of Legislature at the Centre, specifically designed to secure the 
5 essential unity of British India. We have devoted particular attention 
to the form of the Central Legislature and shall have to recommend 
the substitution of an alternative scheme for the White Paper 
proposals 


27. Of course, in thus converting a unitary State into a Federation, j^’eeessity 
10 we should be taking a step for which there is no exact historical prece- guarding 
dent Federations have commonly resulted from an agreement between cf^tnfugal 
independent or, at least, autonomous governments, surrendering tendenc^. 
a defined part of their sovereignty or autonomy to a new central 
organism. At the present moment, the British-Indian Provinces 
15 are not even autonomous, for they are subject to both the adminis- 
trative and the legislative control of the Government of India, 
and such authority as they exercise has in the main been devolved 
upon them under a statutory rule-making power by the Governor- 
General in Council. We are faced, therefore, wuth the necessity of 
*20 creating autonomous units and combining them into a federation 
by one and the same act But it is obvious that we have no 
alternative. To create autonomous units without any corresponding 
adaptation of the existing Central Legislature would be, as the 
Statutory Commission saw, to give full play to the powerful centri- 
25 fugal forces of Provincial Autonomy without any attempt to counter- 
act them and to ensure the continued unity of India. We obviously 
could not take the responsibility of recommending to Parliament 
a course fraught with such serious risks. If Parliament should 
decide to create an All-India Federation, the actual establishment 
SO of the new Central Legislature may without danger be deferred for 
so long as may be necessary to complete arrangements for bringing 
the representatives of the States into it; but the form of that 
Legislature must be defined in the Constitution Act itself. 


28. This brings us to the further proposal laid before us, that the The Indian 
35 Constitution Act should also determine the conditions upon which an 

All-India Federation is to be established,' which includes the Indian Federation. 
States This is a separate operation, which may proceed simulta- 
neously with the introduction of Provincial Autonomy and the 
reconstitution of the Central Legislature, but which must be carried 
40 out by different methods and raises quite distinct issues of pohcy. 

We will leave questions of method to be considered in the body of 
our Eeport, but the issues of policy must be briefly discussed here. 

29. The Statutory Commission looked forward to the ultimate Difficulties 
establishment of a Federation of Indian States and Provinces, and 

45 they recommended that, until this ideal could be realised, policies composed of 
aflecting British India and the States should be discussed between disparate 
the parties in a consultative, but not legislative, Council of Greater 
India, consisting of representatives drawn from the States and the 
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British Indian Legislature. The Commission did not anticipate that 
the Princes would be willing to enter an All-India Federation without 
some preliminary experience of ^oint deliberation on matters of com- 
mon concern, and no doubt the Commission saw in this procedure the 
means of overcoming, by a process of trial and error, the difficulties of 5> 
establishing an All-India Federation. These difficulties are obvious 
and, again, they are quite distinct from the difficulties involved in the 
constitution of a British-India Federation. The main difficulties are 
two: that the Indian States are wholly different in status and 
character from the Provinces of British India, and that they are 10 
not prepared to federate on the same terms as it is proposed 
to apply to the Provinces. On the first point, the Indian States, 
unlike the British-India Provinces, possess sovereignty in various 
degrees and they are, broadly speaking, under a system of personal 
government. Their accession to a Federation cannot, therefore, 15 
take place otherwise than by the voluntary act of the Euler of 
each State, and after accession the representatives of the acceding 
State in the Federal Legislature -will be nominated by the Euler 
and its sub 3 ects will continue to owe allegiance to him. On the 
second point, the Eulers have made it clear that, -while they are 20« 
willing to consider federation now with the Provinces of British 
India on certain terms, they could not, as sovereign States, agree 
to the exercise by a Federal Government in relation to them of 
a range of powers identical in all respects with those which that 
Government will exercise in relation to the Provinces on whom 25. 
autonomy has yet to be conferred. We have here an obvious 
anomaly: a Federation composed of disparate constituent units, 
in which the powers and authority of the Central Government 
will differ as between one constituent unit and another. 
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30. Against these undoubted difficulties, we have to place one 30‘ 
great consideration of substance, 'which appears to us to outweigh 
the disadvantages of these anomalies. The unity of India on which 
we have laid so much stress is dangerously imperfect so long as 
the Indian States have no constitutional relationship with British 
India. It is this fact, surely, that has influenced the Eulers of 35 
the Indian States in their’ recent policy. They remain perfectly 
free to continue, if they so choose, in the political isolation wffiich has 
characterized their history since the establishment of the British 
connection. But they have, it appears, become keenly conscious of 
the imperfections of the Indian polity as it exists today. A com- 40 
pletely united Indian polity cannot, it is true,' be established either 
now or, so far as human foresight can extend, at any time. In most 
respects, the anomalies to which we have referred are the necessary 
incidents, not merely of the introduction of an All-India Federation 
at this moment, but of its introduction at any time in the future. 45 
bo far as we are aware, no section of opinion in this country or in 
British India is prepared to forego an All-India Federation as an 
ultimate ^ aim of British policy. Certainly, the Statutory 
Commission was not prepared to do so, and it is the ideal 
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indicated in their report which has since won so much support 
among the Indian Princes. The question for decision is whether 
the measure of unity which can be achieved by an All-India Federa- 
tion, imperfect though it may be, is likely to confer added strength, 
5 stability and prosperity on India as a -whole — that is to say, both on 
the States and on British India. To this question, there can, we 
think, be only one answer, an affirmative one; and that answer 
does not rest only, or even chiefly, on the kind of general considera- 
tions v/bJch naturally appeal most strongly to the people ot this 
10 country. From their point of view it is evident enough that Piuling 
Princes who in the past have been the firm friends of British rule 
have sometimes felt their friendship tried by decisions of the Govern- 
ment of India running counter to wffiat they believed to be the 
interests of their States and Peoples Puling Princes, how^ever, as 
15 members of a Federation, may be expected to give steadfast support 
to a strong and stable Central Government, and to become helpful 
collaborators* in policies which they have sometimes in the past 
been inclined to criticise or even obstruct. But an even stronger, 
and a much more concrete, argument is to be found in the existing 
20 economic condition of India. 


31. The existing arrangements under which economic policies, Economic 
vitally affecting the interests of India as a whole, have to be ties 
formulated and carried out are being daily put to an ever-increasing g^ate^^and 
strain, as the economic life of India develops. For instance, any British 
25 imposition of internal indirect taxation in British India involves, India, 
with few exceptions, the conclusion of agreements with a number of 
States for concurrent taxation within their frontiers, or, in default 
of such agreement, the establishment of some system of internal 
customs duties — an impossible alternative, even if it were not 
30 precluded by the terms of the Crown’s treaties -with some States. 

Worse than this, India may be said even to lack a general customs 
system uniformly applied throughout the sub -Continent. On the 
one hand, with certain exceptions, the States are free themselves 
to impose internal customs policies, which cannot but obstruct 
35 the flow of trade. Even at the maritime ports situated in the 
States, the administration of the tariffs is imperfectly co- 
ordinated with that of the British-India ports, while the 
separate rights of the States in these respects are safeguarded 
by long-standing treaties or usage acknowledged by the Crown. 

40 On the other hand, tariff policies, in which every part of India 
is interested, are laid down by a Government of India and 
British-India Legislature in which no Indian State has a vo’ce, 
though the States constitute only slightly less than half the area 
and one-fourth of the population of India. Even where the 
45 Government of India has adequate powers to impose internal 
indirect taxation or to control economic development, as in the 
cases of salt and opium, the use of those po-wers has caused much 
friction and has often left behind it, in the States,^ a sense of 
injustice. Moreover, a common company law for India, a common 
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banking law, a common body of legislation on copyright and trade- 
marks, a common system of communications, are alike impossible. 
Conditions such as these, which have caused trouble and uneasiness 
in the past, are already becoming, and must in the future increasingly 
become, intolerable as industrial and commercial development 5 
spreads from British India to the States. On all these points the 
Federation now contemplated would have power to adopt a common 
policy. That common policy would be subject, no doubt, to some 
reservation of special treaty rights by certain States and, in the 
States generally, its enforcement would in many respects rest with lO 
officer? appomted by the State Eulers; but, even so modified, it 
would mark a long step from confusion towards order. The rights 
of the States to impose internal customs duties cannot be abolished, 
but, as we shall indicatel later, moderation in the use of them 
can be made a condition of federation In these times, when 15 

experience is daily proving the need for the close co-ordination 
of policies, we cannot believe that Parliament, while introducing 
a new measure of decentralisation in British India, would be wise 
to neglect the opportunity now oSered to it of establishing a new 
centre of common action for India as a whole. 20 


The States 32, An All-India Federation thus presents solid advantages from 
rSponsi- point of view alike of »His Majesty’s Government, of British India, 

bilrby at the and of the Indian States. But the attraction of the idea to the 
Centre. States clearly depends on the fulfilment of one condition: that, in 

acceding to the Federation, they should be assured of a real voice 25 
in the determination of its policy. The Princes have, therefore, 
stated clearly in their declaration that they are willing now to enter 
an All-India Federation, but only if the Federal Government is a 
responsible and not an irresponsible government. This brings us to 
the last of the main issues which have been submitted to our 30 
consideration, the issue whether, in the common phrase, there shall 
or shall not be any degree of “responsibility at the Centre”. 
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33. It is obvious at the outset that the very ground on wdiich 
the Princes advocate responsibility at the Centre in an All-India 
Federation constitutes the strongest possible argument against 35 
responsibility at the Centre in a purely British-India Federation; for 
a British-India Centre would have to deal, as now, with matters 
intimately aSecting the States, yet would, as now, be unable to 
give the States any effective voice in its deliberations. If the States 
are irked by the exercise of such powers by the present Government 40 
of India, their exercise by Ministers responsible to a purely Briti^'h- 
India electorate could hardly fail to lead to serious friction. Indeed, 
the position of the Governor-General in such circumstances, as the 
sole representative of the Crown in its treaty relations with the 
States and, therefore, as the sole mediator between a British-India 45 
electorate and the State Eulers, would be an almost impossible one. 

We agree, therefore, with the Statutory Commission in thinking 


^ Infra, para. 264. 
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that a responsible British-India Centre is not a possible solution 
of the constitutional problem, or would, at most, only be possible 
at the price of very large deductions from the scope of its 

responsibility. 

S 34. But the Statutory Commission went further than this. They The 
considered the question of responsibility at the Centre from another 
angle also. It is unnecessary to repeat all that they said on the and 
subject, but they realised, as every student of the problem must responsi- 
realise, that responsible government at the Centre could not in any 
10 case exierul to all departments of the Central Government, and that, 
in any case, it would be necessary to reserve Defence and foreign 
Affairs from the sphere of ministerial responsibility Hence any 
measure of responsible government at the Centre must involve a 
system of dyarchy, and the Commission held strongly the view that 
15 a unitary Government at the Centre was essential and should be 
preser\ed at all costs. ‘‘It must be a Government,'’ they wrote, 

'‘able to beai the vast responsibilities which are cast upon it as tLe 
central executive organ of a sub-continent, presenting complicrftotl 
and diverse features which it has been our business to describe": 

20 and they expressed the opinion that a plan based on dyarchy was 
unworkable and would, indeed, constitute no real advance m the 
direction of developing central responsibility. In this connection 
we may usefully quote one passage from the Eeport of the Statutory 
Commission on the working of dyarchy in the Provinces. The 
25 practical difficulty in the way of achieving the objective of dyarchy 
and of obtaining a clear demarcation of responsibility arises not so 
much in the inner counsels of government as in the eyes of the 
Legislature, the electorate and the public. Provincial Legislatures 
were by the nature of the Constitution set the difficult task of 
30 discharging two different functions at the same time. ^ In the one 
sphere, they w'ere to exercise control over policy ; in the other, 
while free to criticise and vote or withhold supply, they were to 
have no responsibility. The inherent difficulty of keeping this 
distinction in mind has been intensified by the circumstances under 
35 which the Councils have worked to such an extent that perhaps the 
most important feature of the working of dyarchy in the Provincial 
Councils, when looked at from the constitutional aspect, is t e 
marked tendency of the Councils to regard the Government as a 
whole, to think of Ministers as on a footing not very different from 
40 that of Executive Councillors, to forget the extent of the oppor- 
tunities of the Legislatures on the transferred side, and to magni y 
their functions in the reserved field." 

35. These are undoubtedly formidable objections, but they do not, 
we think, exhaust the question. It is impossible adequately to discuss responai. 
45 the real issues involved in a decision for or against the introduction bility : 
of some measure of responsibiHty at the Centre if the discussion is 
confined to the Centre itself and is conducted m terms of dyarchy. 

Like so many other words used in poUtical controversy, dyarchy . 
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has collected round it associations which tend to obscure issues 
rather than to clarify them. The truth is that, in any Constitution, 
and above all in a federal Constitution, there must be a division of 
responsibility at some point, and at that point there will always be 
a danger of friction. In framing a Constitution, the problem is to 5 
draw the line at a point where these necessary evils be minimised, 
and the line will be drawn at different points according to the 
character and problems of the particular country concerned. It 
may be drawn at a point where the powers which are reserved from 
the normal operation of the Constitution have, in ordinary times, 10 
little or no practical effect on the formulation and execution of 
policy — as, for instance, the line drawn in the British North America 
Act between the powers of the Governor- General and the powers 
of the Governor-General in Council. But in India no easy solution 
of this land is possible. There the line drawn must reserve to the 15 
Governor-General large powers which will have an important effect 
upon the policy of the government as a whole. Broadly speaking, 
three possible lines of division have been suggested to us, each of 
which deserves to be briefly discussed. 

36. One is a line drawn within the sphere of the Provincial 20 
Governments in such a wny as to reserve to the Provincial Governors 
the responsibility for the maintenance of law and order, and to the 
Governor- General the responsibility for all central subjects. This 
solution eliminates dyarchy at the Centre, but perpetuates it in the 
Provinces; and w^e have already indicated our reai?ons for rejecting 25 
it. We shall discuss these reasons more fully in the body of our 
Eeport. 

(2) bet-ween second line suggested to us is one coinciding with the line 

Centre and of division betw^een the Provincial Governments and the Central 
Provinces; Government, the former being wholly responsible governments and 30 
the latter wliolly irresponnble. This was the immediate (though 
not, as we shall suggest in a mora,ent, the ultimate) line of division 
recommended by the Statutory Commission, and it is the one which 
we should probably have felt constrained to recommend if we had 
been considering a purely British India Pederation. But it is, we 35 
think, open to very serious objections which could not be fully 
present to the mind of the Statutory Commission. Though it 
might appear at first sight to eliminate altogether the evils of 
dyarchy, its real effect is rather to conceal dyarchy than to eliminate 
it. Its actual effect w-ould be to reserve to the Governor- General 40 
much of the impopular duty of taxation, while allotting to responsible 
Provincial Ministers the agreeable task of spending the money so 
raised. It must be remem,bered that the Statutory Commission 
based their financial recommendations on an estimate of the future 
revenues of India far more sanguine than would now be accepted 45 
by any expert. They, therefore, felt able to recommend the estab- 
lishment of a Provincial Fund, fed by automatic allocations from 
central revenues which in turn would be automatically distributed 


(1) in the 
provincial 
sphere ; 
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among the Provinces. In a State so happily provided with ample 
revenues that their division between two dislinct sets of public 
authorities could be fixed in advance by the Constitution for al 
time, the existence of an irresponsible government at the Centre 
5 side by side with responsible governments in the Provinces might 
no doubt have been expected to work reasonably well. It is, 
however, impossible for Parliament to-day to base its policy on any 
such assumption. The Central and Provincial Governments must, 
as we shall show wdien we come to our financial recommendations, 
10 b© financed from year to year largely out of the same purse That 
purse, for some time to come at least, will be at best barely adequate 
for the needs of both. In these circumstances, Central policies 
of taxation and Central economic policies, on which the wealth 
of India and the volume of her public revenue will depend, must 
15 be of the most immediate and fundamental interest to the Govern- 
ment of every Province. A line of division which withheld this 
whole range of policy from the consideration of responsible Ministers 
could hardly fail to become the frontier acrosS' which the bitterest 
conflicts would be waged; and its existence would afford to 
■20 Provincial Ministers a constant opportunity to disclaim responsibility 
for the non-fulfilment of their election promises and programmes* 


38. Lastly, the line can be drawn "within the Central Government (^) 
itself, in such a way as to reserve the Departments of Defence and 
Foreign Afiairs to the Governor-General, wdiile committing all other ment itself, 
25 Central subjects to the care of responsible Ministers subject to the 
retention by the Governor- General of special powers and respon- 
sibilities, outside his Eeserved Departments, similar to (though not 
necessarily m all respects identical with) those which we contemplate 
should be conferred on th© Provincial Governors. The nature of 
30 the Central safeguards which would in that event be necessary will 
be discussed, like the Provincial safeguards, in the body of our 
Eeport; but, subject to them, the effect of drawing the line at this 
point would be to make Indians responsible for legislation and 
administration over the whole field of social and economic policy, 

35 It is, we think, a fair conclusion from the Eeport of the Statutory 
Commission that this was the line at which they contemplated that 
the division of responsibility would ultimately be made. They 
contemplated an eventual All-India Federation. They believed 
that the Constitution which they recommended for the Central 
40 Government would contain in itself the seeds of growth and develop- 
ment. It was, no doubt, for that reason, and foreseeing the course 
of that development, that they suggested that the protection of 
India's frontiers should not, at any rat© for a long time to come, 
be regarded as a function of an Indian Government in relation 
45 with an Indian Legislature at a3h but as a responsibility to be 
assumed by the Imperial Government. Apart from the difficulties 
of this suggestion, to which we shall have to return in the body 
of our Eeport, it obviously involves a dyarchy of much the same 



22 


kind as would result from a frank reservation to the Governor- 
General of the Department of Defence. In fact, the reservation 
of Defence, with the reservation of Poreign Affairs as intimately 
connected with Defence, is the line of division which corresponds 
most nearly with the realities of the situation. It is also the line 5 
of division w’-hich, on the whole, creates the least danger of fric- 
tion. As the Statutory Commission pointed out in the passage 
we have already quoted, dyarchy has not, even in the Provinces, 
raised any insuperable difficulties ‘‘in the inner counsels of the 
government”; and the danger of friction in the inner counsels of 10 
the Central Government will be even smaller, for the administration 
of Defence and Poreign Affairs will normally, at any rate, have few 
contacts with other fields of Central administration under the new 
C.onsiitution. 


Tlie Central 
Legislature 
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39. The one real danger of friction, and that a serious one, lies 15 
ill the very large proportion of Central revenues which is, and 
must contmue to be, absorbed by the Army Budget. It is true 
that this difficulty is inherent in the facts, of the situation. It 
exists at the present day. Ever since the Act of 1919, the Central 
Legislature has constantly sought to “magnify its functions in 20 
the reserved field” of the Army Budget. The serious friction 
thus caused would be likely to manifest itself in an even stronger 
form in the future in a Central Legislature such as was proposed 
by the Statutory Commission — b , Legislature largely representative 
of Provincial Legislatures, yet denied all effective control over any 25 
branch of Central finance. It is also true that the Statutory Com- 
mission’s own scheme for a reservation of Defence to the Imperial 
Parliament would raise the same difficulty in an even more acute 
form. It is even true that the friction which now exists over Army 
expenditure could hardly be intensified and might be substantially 30 
mitigated by the existence of a Ministry generally responsible to 
the Legislature for finance. The existence of a large standing charge 
for Defence circumscribes but by no means destroys, the financial 
responsibility of IVIinisters. Par the greater part of most national 
budgets are, in effect, unalterable because they are the results of B5 
commitments arising out of the past in the field of foreign relations 
or of social reform. The margin of discretion which is available to 
Ministers anywhere in increasing or reducing taxation or altering 
expenditure is usually smaU, and this margin, in India, will be within 
the control of Ministers, subject to the Governor-General’s special 40 
responsibility m the financial sphere.' Ministers will naturally wish 
to save money on defence in order that they may spend it on “nation 
building” departments under their own charge, but we believe 
that responsible Indian Ministers will be not less anxious for adequate 
defence than the Governor-General, and will usually after discussion 45 
with him support his view of what is necessary and will be able 
to convince their fcHowing in the Legislature that it is sound. Yet 
in spite of these weighty considerations, the danger of friction 
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between the Governor- General and the Legislature over the Armv 
Budget undoubtedly furnishes an additional argument a^’amst 
resijonsibilitv at the Centre in a purely British India Federation But 
that IS not the proposition we are now discussing ^Ye have already 
5 made it clear that, in such a Federation, we should have felt con- 
strained to draw our line of division at another point, notwith- 
standing the disadvantages of the alternatives to which’ we have 
drawn attention above What we are now discussing is an All-India 
Federation, and in regard to the Army Budget, as in regard to the 
10 broader issues of the relations between British India and °the States, 
the declaration of the Princes, indicating their willingness to enter an 
All-India Federation, has introduced a new and, in our judgment, a 
determining factor. It is reasonable to expect that the presence' in 
the Central Executive and Legislature of representatives of the 
15 Princes who have always taken so keen an interest in all matters 
relating to defence will afford a guarantee that these grave matters 
will be w^eighed and considered with a full appreciation of the issues 
at stake. It is, indeed, one of the main advantages of an All-India 
Federation that it will enable Parliament to draw the line of 
20 division between responsibility and reservation at the point which, 
on other grounds, is mo^t likely to provide a workable solution. 


40. Before leaving this subject we ought, perhaps, to refer to 
one argument which has been urged upon us in favour of a whoUy 
irresponsible Central Government, and also to one particular danger 
25 which we think Parliament should be careful to avoid. The 
argument to which we refer is that an irresponsible Centre would 
constitute a reserve of power which could be used at any moment 
by tlio Governor-General to redress the situation in any Province, 
if responsible government in that Province should break down. 
80 This argument seems to us to rest on a misapprehension. The 
Governor- General in an irresponsible Centre would have no more 
and no loss power of intervention in the Provinces, either to forestall 
a constitutional breakdown or to restore the situation after such a 
breakdown, than he would possess under our recommendations. 
35 Our recommendations do, in fact, reserve to him such power through 
the interaction of his own and the Provincial Governors* special 
powers and responsibilities; but, in so far as his opportunities 
of intervention are limited, they are limited, not by the constitution of 
the Central Government, but by the establishment of autonomous 
40 Provincial Governments. The danger which we think Parliament 
should avoid lies in the fact, on which we have already insisted, 
that ministerial responsibility is not itself a form of government 
which can be created or prevented at will by the clauses of a statute, 
BO much as a state of relationships which tends to grow up in certain 
45 circumstances and under certain forms of government. It follows 
that a Constitution Act cannot legislate against ministerial responsi- 
bility at the Centre, if its other provisions, or the facts of the case. 
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are such as to encourage the development of such responsibility. 

It has been suggested to us that, while the Central Government 
should be declared by the Constitution to be an irresponsible Govern- 
ment, the Governor- General should be free to select any of his 
Executive Council from among the members of the Central 5 
Legislature, and that a member of the Legislature assuming 
ministerial office should not be obliged to resign his seat in the Legis- 
lature. There is much to be said for such a proposal, but it is 
in fact a proposal, not for the perpetuation of an irresponsible 
Government, but for the gradual introduction of a responsible one. 10 
It would tend to introduce responsible government at the Centre by 
insensible degrees without any statutory limitation of the scope of 
ministerial power and responsibility That is, indeed, broadly 
spealdng, the way in which responsible government actually grew 
up in Canada. It may be difficult to draw any satisfactory line of 15 
division between reserve powers and responsible government, but, 
under the conditions of the problem that we are examining. Parlia- 
ment should be careful not to draw a definite line in principle, only 
to blur it in practice. 


41. We cannot leave this subject without asking the viial question 20 
which Parliament will have to answer whether a Central Govern- 
ment of India constituted as we propose would fulfil the condition 
we have already laid down — whether it would provide a Central 
authority strong enough to maintain the unity of India and to protect 
all classes of her citizen?*. That question cannot be answered apart 25 
from a consideration of the strength or weakness of the Central 
Government as it now- exists. As our enquiries have proceeded, we 
have been increasingly impressed, not by the strength of the Central 
Government as at present constituted, but by its weakness. It 
is confronted by a Legislature which can be nothing but (in Bagehot's 30 
words) debating society adhering to an executive’ The members 
of that Legislature are unrestrained by the knowledge that they 
themselves may be required to provide an alternative government ; 
their opinions have been uninformed by the experience of power, and 
they have shown themselves prone to regard support of government 35 
policy as a betrayal of the national cause. It is no wonder that the 
criticism ofiered by the members of such a Legislature should have 
been mainly destructive; yet it is abundantly clear from the political 
history of the last twelve years that criticism by the Assembly has 
constantly influenced the policy of Government. As a result, the 40 
prestige of the Central Government has been lowered and disharmony 
between Government and Legislature has tended to sap the efficiency 
of both. Indeed, the main problem which, in this sphere, Parliament 
has now to consider is how to strengthen an already weakening 
Central Executive. We believe that the Central Government which 45 
we recommend will be stronger than the existing Government and 
we see no other way in which it could be strengthened. 
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42. We would close this introductory part of our Eeport with one Emergence 
final word. At its outset we recorded our recognition of Indian of body of 
aspirations and our sense of the weight to be attached to them iji 

Having done so, we have examined the problem from another angle, l^ited 
5 concentrating our attention on the facts of Indian government and of Kuigdom 
Indian social conditions. Our study of these facts has led us to 
certain concrete conclusions which in the body of our Report we shall 
have further to elaborate and justify. But, having thus reached our 
conclusions by the exercise of our judgment on the facts of the case, 

IQ we may be permitted to urge their acceptance as embodying, in their 
broad lines, a policy on which responsible public opinion both m this 
country and in India may unite. We have already referred to the 
long process of collaboration through which successive Governments 
in this country have -sought to ascertain wdiether any substantial 
15 measure of agreement was possible upon the principles which should 
inform a new constitutional settlement in India. It can scarcely 
have been expected by the members of the Statutory Commission, 
or by the participants in the Bound Table Conferences, that free and 
unfettered discussion of isues so formidable and complex would 
:20 succeed in achieving so substantial a measure of common agreement 
as that which has emerged in the course of the last two years. No 
scheme for the future government of India is, of course, at present in 
existence which can be said to have been agreed even unofficially 
between representatives of the two coimtries. Indeed, we recognize 
:25 that even moderate opinion in India has advocated and hoped 
for a simpler wd more sweeping transfer of power than we have 
felt able to recommend. Moreover, it must not be forgotten that 
there is a section of opinion in India with whom the prospect 
of agreement appears to be remote. But, from the discussions 
*80 and personal contacts of recent years, there has emerged in each 
country what may fairly be described as a body of central opinion, 
vhich has at least reached a juster appreciation both of the difficuMes" , 
which impress and the motives which inspire ’a similar body' of' 
opinion in the other country. It is now possible to discern mueh‘ 

■85 common ground where previously the dividing gulf might have 
seemed to be unbridgeable. Not oiily has this movement of opinion' 
been observable both in this country and in British India, but' thfe' 

Indian States also, in maldng their contribution to recent discussions, 
have shown their willingness to go much further than seemed 
40 possible at the time of the Statutory Commission’s Beport in the 
direction of agreement with His Majesty’s Government and with 
representatives of public opinion in British India on a new and far- 
reaching policv of federation. On the common ground thus marhed 
out we believe that the foundations of a firm and enduring structure 
45 can be laid. 

43. Parliament is, indeed, confronted with grave problems, but 
it is also offered a great opportunity. There are moments in the lament is 
historv of nations when a way seems to be opened for the establish- faced, 
ment^etween people and people of new relations more in harmony 
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with the oircumstanees of the time, but when that way is beset by 
all the dangers inherent in any transfer of political power. Such 
moments are a sharp test of political sagacity, of the statesman's 
instinct for the time and manner of the change. If that ins-tinct 
fails, either from rashness or from over-caution, there is small 5- 

chance of recovery. In the present issue, the dangers of rashness 
are obvious enough. They have been urged upon us by some to 
whom the majestic spectacle of an Indian Bmpire makes so powerful 
an appeal that every concession appears to them almost as the 
betrayal of a trust; but they have been urged on us also by others lO' 
whose arguments are based on the undeniable facts of the situation. 
Those arguments are, for instance, that no self-governing nation of 
the British Empire has ever been faced within its borders at one and 
the same time by all the problems vdth which India has to deal ; 
by the ever present risk of hostilities on her frontier, by the cleavage 15 
between communal interests, by innumerable differences of race and 
speech, by^ a financial system largely dependent for its. credit on 
centres outside India, and by a vast population in every stage of 
civilisation. Against all this, the dangers of over-caution are no 
less plain. The plea put forward by Indian public men on behalf of 20 
India is essentially a plea to be allowed the opportimity of applying 
principles and doctrines which England herself has taught; and all 
sections of public opinion in this country are agreed in principle that 
this plea shoudd be admitted.. No one has suggested that any 
reteograde step should be taken, very few that the existing state of 2S 
things should be maintained unaltered. The necessity for con- 
stitutional advance, at least within the limits of the Statutory 
Commission’s Eeport, may be regarded as common ground. We have 
given our reasons for believing that the constitutional arrangements 
which we recommend, including a measure of responsibility at the 30 
Centre, follow almost inevitably from these accepted prenoises. 
n thi=.^ conclusion is rejected, the rejection will be generally regarded 
in India as a denial of the whole plea and two consequences at least 
must be faced : the prospect of an All-India Federation will dis- 
appear, perhaps for ever, but certainly for many years to come, and 35 
the measure of harmony achieved in British India by the co-operative 
efforts of the last few years, together with that body of central opinion 
which We have described, will be irretrievably des-froyed. 


Parii^ 44. These are grave issues and, if we do not enlarge further upon 

the consequences of a failure to make the right use of the present 40> 
moBt be opportumty, it is because we believe that the choice that is now to 
M^te and be made must be made without fear and without favour, on a just 
estimate of the facts of a situation and the feelings of a people, on a 
cool calculation of the risks involved in any of the alternative 
courses open to us, but without hesitations bom of timidity. We 45 
have recommended the course which appears to us to be the right 
one, but whatever course Parliament may eventually choose it is' 
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above all necessary tbat its choice should be resolute and decisive. 

general admission, the time has come for Parliament to share its 
power with those whom for generations it has sought to train in the 
arts of government; and, whatever may be the measure of the 
5 power thus to be transferred, we are confident that Parliament, in 
consonance with its own dignity and with the traditions of the 
British people, will make the transfer generously and in no grudging 
spirit. 


T 
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SECTION II 

PE0VINCL4L AUTONOMY 

(1) PREmii^fARY Remarks 

45. Our terms of reference direct us to consider the future 
government of India' and in particular to examine and report upon 5 
the proposals in Command Paper 4268, commonly known as the 
White Paper.^ The latter, in fact, embodies a complete scheme 
for Indian constitutional reform, and we have found it convenient 
to make it the basis for the setting out of our conclusions, although 
we desire to make it quite plain that our deliberations have m no 10 
way been restricted to the proposals which it contains 

46 The proposals in the White Paper fall under three main heads, 
which have been commonly referred to as Provincial Autonomy, Fede- 
ration, and Resjionsibility at the Centre. It is our intention to examine 
these proposals and to state certain general conclusions at which we 15 
have arrived, and thereafter to examine separately the proposals in re- 
lation to the following complementary or subsidiary matters: — Distri- 
bution of Legislative Powers, Finance, the Services, the Judiciary, 
Commercial Discrimination, Constituent Powders, the Secretary of State 
and the Council of India, the Reserve Bank, the Future Adminis- 20 
tration of Indian Railways, Audit and Auditor-General, Advooates- 
General, and Transitory Provisions. This appears to us the more 
convenient course to adopt, in order that the essential elements of 
the scheme put forward by His Majesty's Government may be seen 
in their proper perspective, unobscured by the mass of detail which 25 
the White Paper necessarily contains. We should add that we have 
not thought it necessary to mention in our Report every matter 
of detail with which the W'hite Paper deals, but only those which 
appear to us of sufficient general importance to warrant discussion. 

It may be assumed that we have no comment to offer on the 30 
proposals in the White Paper to which we make no special reference, 
and we are content to leave them to be dealt with at the discretion 
of His Majesty's Government in the legislative proposals which they 
wiLl lay before Parliament. 

47. The proposals in the White Paper do not deal specifically with 35 
the question of Burma in relation to Indian constitutional problems, 
because opinion in Burma on the future of the country had not at 
the date of the issue of the White Paper become crystallized. The 
Statutory Commission recommended that Burma should cease to be 
a part of British India, and we have arrived at the same conclusion. 40 
In these circumstances it is our intention to deal fully with the 
future constitution of Burma in Section YI of our Report, 2 where 
we shall set out and discuss the reasons which have appeared to us 
to justify our recommendation. 


» convenience as the Fiist Appendix to this Volume (pp. 282—380). 
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(2) The Autonomous Provinces 

48. The scheme of Provincial Autonomy, as we understand it, is one 
whereby each of the Governors * Provinces will possess an Executive and Definition 
a Legislature having exclusive authority within the Province in a . . . 

5 precisely defined sphere, and in that exclusively provincial sphere 
broadly free from control by the Central Government and Legislature. 

This we conceive to be the essence of Provincis?! Autonomy, though no 
doubt there is room for wide differences of opinion with regard to the 
manner in which that exclusive authority is to be exercised. It repre- 
10 sents a fundamental departure from the present system, under which 
the Provincial Governments exercise a devolved and not an original 
authority. The Act of 1919 and the Devolution Eules made under 
it, by earmarking certain subjects as “Provincial subjects,” created 
indeed a sphere within which responsibility for the functions of 
15 government rests primarily upon the Provincial authorities; but 
' that responsibility is not an exclusive one, since the Governor- 
General in Council and the Central Legislature still exercise an 
extensive authority throughout the whole of the Provinces. Under 
the proposals in the White Paper, the Central Government and 
20 Legislature would, generally speaking, cease to possess in the 
Governors’ Provinces any legal power or authority with respect to 
any matter falling within the exclusive Provincial sphere, though, as 
we shall explain later, the Governor-General in virtue of his power 
of supervising the Governors will have authority to secure compliance 
25 in certain respects with directions which he may find it necessary 
to give. 


49. “The Provinces are the domain,” wrote the authors of the The ^ 
Montagu-Chelmsford Eeport, in wMch the earlier steps towards 
the progressive realisation of responsible government should be taken. 

SO Some measure of responsibility should be given at once, and our aim 
is to give complete responsibility as soon as conditions permit. 

Their intention was to give an independent life to the organisms 
which would in future form the members of a British-India Federa- 
tion, an ideal at that time not within measurable distance. ^ To-day, 

35 so rapid has been the march of events since 1919, we are discussing 
not only a Federation of British India, but an All-India Federation; 
and we could not ourselves contemplate such a Federation, whether 
it comes about in the immediate or more distant future, which in 
its British Indian aspect is composed of other than autonomous 
40 units, independent within their own sphere of any central control. 

"We have arrived, therefore, at the same conclusion on this subject 
as the Statutory Commission, and substantially on the same grounds.^ 

Of all the proposals in the White Paper, Provincial Autonomy has 


‘ ^ Report, YoL II, para. 27. 
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received the greatest measure of support on every side. The 
economic, geographical, and racial differences between the Provinces 
on the one hand and the sense of provincial individuality on the 
other, have greatly impressed us. The vast distances of India and 
the increasing complexity of modern government are strong addi- 5 
tional arguments in favour of the completion of the process begun 
in 1919, and of a development in which the life of each Province 
oan find vigorous and adequate expression, free from interference by 
a remote Central Government. We proceed, therefore, to consider 
the manner in w’hich the proposals of His Majesty’s Government 10 
give practical effect to the autonomy principle 


The Amhit of Provincial Autonomy 

50. The first problem is to define the sphere within which Provincial 
Autonomy is to be operative. The method adopted by the White 
Paper (following in this respect the broad lines of Dominion Federal 15 
Constitutions) is to distribute legislative power between the Central 
and Provincial Legislatures respectively, and to define the Central and 
Provincial spheres of government by reference to this distribution.^ 

In Appendix VI, List II, of the White Paper are set out the matters 
with respect to which the Provincial Legislatures are to have exclusive 20 
legislative powers, and the sphere» of Provincial Autonomy in effect 
comprises all the subjects in this list. The subjectsf in List II (the 
exclusively Provincial List) represent generally with certain additions 
those which the Devolution Eules under the Act of 1919 earmarked 
as ''Provincial subjects” and we are of opinion that in its broad 25 
outline the List provides a satisfactory definition of the Provincial 
sphere. We shall have certain suggestions and recommendations to 
make later, when we come to consider the List in detail, and there are 
a few subjects included in it with regard to which a complete pro- 
vincialization might, as it seems to us, be prejudicial to the interests 30 
of India as a whole. It will, however, be convenient to leave this 
aspect of the matter for subsequent examination. 

51. There is, how^ever, another List (Appendix VI, List III), in 
which are set out a number of subjects with respect to which it 

is proposed that the Central Legislature shall have a power of 35 
legislating concurrently with the Provincial Legislatures, with 
appropriate provision for resolving a possible conflict of laws ^ 
Experience has shown, both in India and elsewhere, that there are 
certain matters which cannot be allocated exclusively either to a 
Central or to a Provincial Legislature, and for which, though it is 40 
often desirable that provincial legislation should make provision, 
it is equally necessary that the Central Legislature should also have 


^ White Paper, Proposal 114, 

* WHte Paper, Proposals 111, 112. 
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^a legislative jurisdiction, to enable it in some cases to secure uniformity 
in the main principles of law throughout the country, in others to 
guide and encourage provincial effort, and in others again to provide 
remedies for mischiefs arising in the provincial sphere but extending or 
, "5 liable to extend beyond the boundaries of a single Province. Instances 
of the first are provided by the subject matter of the great Indian 
Codes, of the second by such matters as labour legislation, and of the 
third by legislation for the prevention and control of epidemic 
disease. It would in our view be disastrous if the uniformity of 
10 law which the Indian Codes provide were destroyed or whittled 
away by the unco-ordinated action of Provincial Legislatures. On the 
other hand, local conditions necessarily vary from Province to 
Province, and Provincial Legislatures ought to have the power of 
adapting general legislation of this Mnd to meet the particular 

15 circumstances of a Province. 

52 We had at first thought that the case could be met by so Provincial 
defining the power of the Central Legislature as to restrict its 
competence in this sphere to the enacting of broad principles of local 
law. the Provincial Legislatures being left to legislate for the require- 

:20 Provinces within the general framework thus laid dovm. We are. 

however, satisfied that, with regard at any rate to some of the 

subjects in List III, the local conditions in a Province may require 
the enactment of legislation modifying a general law applicable 
to the Province, and that the power of enacting complementary 
25 legislation alone would not suffice If it be ^ said that this difficulty 
could be met by entrusting the Central Legislature with the powet 
themselves to legislate for the purposes of meeting the particular 
needs of a single Province, our answer would be that it is vTOng 
in principle to give the Central Legislature power to enact legislation 
30 for one Province only, on a matter which ex hypothesi must, 
necessarily be one of exclusively local concern. There is no analogy 
between local legislation enacted by the Parliament at- Westminster 
at the instance of a single local authority, and a power to legislate 
for an autonomous British-Indian Province. Nor can we disregard 
35 the obvious fact that the necessity for obtaining Central legislation 
might in practice cause grave difficulties to a Province, especially 
in cases where the demand for an amendment of the law is immediate 
end urgent. 


53. The White Paper proposes that where there is conflict between conflicts 
40 the Central and Provincial legislation with respect to a subject of law in 
comprised in List III, the Central legislation shall prevail, unless the 
Provincial legislation is reserved for and receives the assent of the 
Governor-General ^ This appears to us an appropriate method for 
effecting a reconciliation between the two points or view, and has 
45 the further merit of avoiding the legal difficulties which any attempt 
further to refine the definitions in List III for the purposes of 

^ White Paper, Proposal 114. 
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distributing the legislative power between the Central and Provincial 
Legislatures would of necessity create. We, therefore, approve the 
principle of the Concurrent List, though we reserve for subsequent 
consideration the question of the particular subjects which in our 
opinion ought to be included in it. , 5 


54, We have pointed out abo-‘'e that in List IT are set out the 
matters with respect to which the Provincial Legislatures are to have 
exch^sive legislative powers and tliat, generally speaking, thifc List 
provides a satisfactory dehmtion of the provincial sphere List I in 
Appendix VI similarly sets cut ilie maHers with .aspect to which 10 
the Central Legislature is to have exclusive legislative powers, 
and these two Lists (together with the Concurrent List) are so 
widely drawn that they might seem at first sight to cover the whole 
field of possible legislative activity, and to leave no residue of 
le^i^ldu’e power unallocated It would, however, be beyond the 15-* 
skill of any chaftsmaii to guarantee tb:'' no potential subiect of 
legislation has been overlooked, nor can it be assumed that new 
sub ects of legislation, imtno\in and iinsaspseted ..t the present 
time, may not hereafter arise; and therefore, however carefully the 
Lis«% are clravii, a residue of subjects must remain, hov;ever small 20' 
it may be, whicli it is necessary to allocate either to the Central 
Legislature or to the Provincial Legislatures. The plan adopted in 
the White Paper is that the allocation of this residue* should be left 
to the discretion of the Governor-General, and settled by him ad hoc 
on each occasion when the need for legislation arises. It would be 25* 
iiecessam under this plan to make provision for the formal record 
of the Governor- General's decisions as having statutory iorce. 


55 This scheme of allocation of powers has obvious disadvan- 
tages It will be observed that, for the purpose of reducing the 
residuary powers to the smallest possible compass, the lists of subjects 30^ 
dealt with in ail three Lists are necessarily of yreat length and 
complexiU ; whereas, apart from the question cf the Concurrent 
List, if it had been possible to allocate residuary legislative 
powers to G.g., the Provinces, only a list of Central powers 
would have been required, with a provision to the effect that the 35 
legislative powers of the Provinces extended' to all pow'-ers not 
expressly allocated to the Centre; and conversely, if the residue 
had been allocated to the Centre. This, broadly, is the plan which 
has been adopted in Canada and Australia, the residuary powers 
being vested, in the case of Canada, in the Dominion Legislature, 4ff 
and, in the case of Australia, in the Legislatures of the States. Even 
so, experience has unhappily shown that it has been impossible io 
avoid much litigation on the question whether legislation on a 
particular subject falls within the competence of one Legislature 
or the other; and it seems clear that the attempt made in the 45* 
White Paper to allocate powers over the whole fi.eld of legislation 



by the expedient of specific enumeration must tend considerably 
to increase the danger of litigation by multiplying points of possible 
inconsistency. 

56. On the other hand, there are two grounds on which the Cleavaga 
5 White Paper scheme may be defended, one of immediate political 

expediency and the other of constitutional substance. On the first 
point, we gather from our discussions with the Indian delegates that 
a profound cleavage of opinion exists in India with regard to the 
allocation of the residuary legislative powers; one school of thought, 

10 mainly Hindu, holding as a matter of principle that these powers 
should be allocated to the Centre, and the other, mainly Muhammadan, 
holding not less strongly that they should be allocated to^ the 
Provinces. Where an apparently irreconcilable difference of opinion 
thus exists between the great Indian communities on a matter which 
15 both c£ them appear to regard as one of principle, the proposals of 
H’s Majesty ’s Government may be defended as a reasonable com- 
promise. On the point of constitutional substance, it seems to us 
that, if a choice were to be made between the two alternative principles 
tj vhich we have just drawn attention, the logical conclusion of the 
20 proposals in the White Paper would be the allocation of aU residuary 
legislative powers to the. Provincial Legislatures; but this solution 
would we think, require to be accompanied by the insertion 
in List I of some general overriding power of Central legislation 
in matters of All-India concern, since a new subject of legislation 
25 cannot be left to fall automatically into the provincial field, 
irrespective of its national imphcations. But it is precisely an 

overriding clause of this kind which has led to litigation in other non- 
unitary States. On the whole, therefore, we are unwilling to 

recommend an alteration of the White Paper proposal^ in a field in 
SO which experience shows that no wholly satisfactory solution is 
possible. 

Exisiing and Future Governors’ Provinces 

57. The existing Governors’ Provinces are the Presidencies of 
Bengal, Madras and Bombay, and the Provinces known as the United ■proyi^o©^ 

85 Pro-^nees, the Puniab, Bihar and Orissa, the Central Provinces, 

Assam the North-West Frontier Province, and Burma. We have 

considered the problem of Burma in a separate part of our Beport.Z 
and it is unnecessary to say more in this place than that we have 
come to the conclusion, as we have already indicated, 3 that Burma 
40 should cease to be a part of British India. The White Paper proposes 
that there shall in future >be a new Province of Sind and a new 
Province of Onssa, the former being carved out of the Presidency of 
Bombay, and the latter mainly out of the Province now hnown as 
Bihar and Orissa, but also including a portion of what is now Madras 
'45 territory, and a very small area from the Central Provinces. 

1 We deal in para. 236 below with the poeition as it would affect the 

Indian States. 

2 Infra, p. 245. 
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68. On the constitution of Sind as a separate Governor s Province, 
we quote the following passage from the Statutory Commission's 
Report: '‘We have great sympathy with the claim, but there 
are grave administrative objections to isolating Sind and depriving 
it of the powerful backing of Bombay before the future of the 5 
SuUiUr Barrage is assured and the major readjustments which 
it will entail have been effected. Even if it were held that the time 
is ripe for the separation of Sind to be seriously considered there 
would have to be a close and detailed enquiry into the financial 
consequences which would follow from such a step before a decision 10 
could be taken. '’1 T\Tien this opinion was recorded the Barrage 
was still under construction; but it is now completed and success- 
fully in operation, though the general fall in a,gricultural prices 
has necessarily afiectecl the financial position. The financial 
difficulties involved in the creation of an autonomous Sind have been 15 
examined first by an expert committee and later by a conference 
of representatives of Sind presided over by an official, and the 
findings of both Committees have been reviewed by the Government 
of Li^ia and by His Majestj^'s Government. We are informed 
that it is now anticipated that the new Province would start with 20 
an initial yearly deficit of about f crore, 'which would be gradually 
extinguished in about 15 years and that after that period the 
Prrvince should be able to dispense vdth assistance. We discuss 
elsev’hsre the effect of the separation of Sind from Bombay upon 
both Central and Bombay finances, and it is sufficient to say here 25 
that the difficulties do not appear to be of such magnitude as to 
form anv insuperable bar to the establishment of a separate Province. 

59. The difficulty of administering from Bombav a territory racially 
and geographically separated from the rest of the Presidency has 
proved capable of being overcome under present arrangements; 30 
but the case for separation, which Is strong under any form of 
administration, is greatly strengthened if the administration of 
Bombay is transferred to an Executive responsible to the 
Lecislature. The question is, however, one which has aroused acute 
communal controversy. The ease for separation has been pressed not 35 
merely by the Sindi "Muhammadans but also bv Muhammadan leaders 
elsewhere in India. Separation has been as strongly opposed by 
the Hindu minority in Sind w'ho, though they only form about 
27 per cent, of the population, are economically powerful and 
under the present provincial franchise actually form a majority of ^ 
the \oters. It is impossible not to svmpathise with the desire of the 
Hindu community in Sind to remain under the rule of the richer 
Borrihav Government, which is also likely to share their communal 
sympathies. Nevertheless, it seems tc us that, apart from other 
corslderations, the communal difficulties that would arise from 48 
attempting to administer Sind from Bombay would be no l©ss 
great than those which may face a separate Sind administration. 


^ Report, Vol. II, para. 38. 
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It is proposed that the Hindus shall be alloxted a oonsiderabie 
proportion of the iseats in the Legislature, and they will of course 
enjoy the protection of the special safeguards for minorities -which 
will apply to the imiurorities in other Provinces and it may be 
5 noted that a Sindi Muhammadan witness who appeared before us 
reco'gnized that the Hindus must play an impo^ant part in the 
goTernment of the Province. 1 The alternative of a union between 
Sind and the Punjab has long been discussed, and there are very 
strong .arguments in favour of it, ©specialty in view of the joint 
10 interest of the two territories in the waters of the Indus. Un- 
fortunately, this alternative uow seems to be opposed by practically 
all sections of opinion concerned. On a review of all the factors in 
the Province of the continued success of the Barrage project and of 
Sind as a separate Governor’s Province is the best solution possible in 
15 present circumstances. In view of the very special imp^)rtance to 
the Province of the continued success of the Barrage project and of 
the very large financial issues involved, which will concern the 
Federal Government as well as the Province of Sind, it is proposed 
that the Governor of Sind should have a special responsibility Cor the 
sac administration of the Barrage 2 This seems to us an essential 
provision and iis one to which we understand that little or no . 
objection has been taken. 

60. The Statutory Commission describe the union which now Orissa, 
exists between Orissa and Bihar as ‘'a glaring example of the artificial 

26 connection of areas which are not naturally related ”3; and (^he 
demand of the Oriyas for separation has been long and insistent. 

The main difficulty here is a financial one. since Orissa is now and 
may well remain a deficit area. A separate Province .of Orissa would 
however be perhaps the most homogeneous province in the whole 
80 of British India, both racially and linguistically; the communal 
difficulty is practically non-existent; and its claim appear^ to have 
the sympathy and support of all parties in India. The financial 
effect of the creation of the prop.osed new Province upon the finances 
of the Federation is discussed elsewhere, and it appears to us that any 
85 financial difficulties likely to be caused thereby are not serious enough 
to outweigh the advantages which will accrue from the separation. 

In these circanustances we recommend that a new Province of Orissa 
be constituted. 

61. We may here mention the situation which exists in the Central 

40 Provinces in connection with the territory known as the Berars- Centpal 
This territory forms part of the dominions of His Exalted Highness Frovinoes 
the Nizam of Hyderabad, but has since 1853 been under Bri^sh 
administration and in 1902 was made the subject of a perpetual 
lease granted by His Exalted Highness. It is administered with, 

-45 but not as part of, the Central Provinces. The inhabitants elect a 


il B 


1 Minutes of Evidence, Vol. lie, p. 2164, A. 496. 
® White Paper, Proposal 70. 

® Report, Vol. II, para. 38. 
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certain number of representatives, who are then formally nominated 
® ab members of the Central Provinces Legislature; and legislation 

both of that Legislature and of the Central Legislature is ap^ilied to 
the Berars thivugh the machinery of the Foreign Jurisdiction Act. 

It has been aiiiounced that an arrangement has now been made 5 
between the Government of India and His Exalted Highness, 

whereby, wathout derogation from His Exalted Highness’s 
sovereignty the Berars shall be administered as part of a new 
Province to be known as the Central Provinces and the Berars, 
that is to say, if and when Provincial Autonomy is established 10 
under the new Constitution. We have learned with great satis- 
faction of this aiTangement, w^hich will obviate the difficulties 

which might otherwise have arisen if the Setting up of Irespon- 
sible government in the Central Provinces had necessitated a 
severance between tw.o areas winch have so long been in substance, 15 
if not in form, under a single administration; and we think that the 
successful w^’orking of Provincial Autonomy in the Central Provinces 
will owe much to His Exalted Highness’s wise and far-seeing action. 

Prowncial 62. The White Paper proposes that tlie present Governors’ 

boundaries, p^oyiiices shall retain the boundaries which exist at the present time, 20 

with such alterations as the establishment of Sind and Orissa may 
involve 1 In the case of Smd, the new" Province is to comprise the 
w^hole area at present under the jurisdiction of tlie Commisisioner in 
Sind, and it is suggested that the boundaries of Orissa shall be those 
recommended by a Committee which inquired into the subject in 25 
1932, with certain modifications considered desirable by the Govern- 
ment of India. We understand that in tlie case of Orissa the 
boundaries proposed have given rise to local controversy: but the 
question has been re-examined by the Secretary of State for India 
with the assistance of several of our members and we recommend 30 
that the boundaries (Should be in accordance vutli the conclusions^ 
thus reached, namely that there should bo added to the Province 
as defined in the White Paper3- — 

(a) that portion of the Jeypore Estate wffiich the Orissa 

Committee of 1932 recommended should be transferred to 35 

Orissa; 

(b) the Parlakimedi and Jalanira Malialis; 

(c) a small portion of the Parlakimedi Estate, including 
Parlakimedi Town. 

The White Paper does not refer to tlie possibility of a future 40= 
revision or adjustment of provincial boundaries, but provision 

will have to be made in the Constitution Act for this purpose. 

We think that the actual alteration of boundaries should be carried 
out by Order in Council, but that tlie initiative should come from the 

^ White Paper, Proposal 61, 

® Vide Col II (Session 1933—4) Eeoords p, 369. 

White Paper, Proposal 61, second footnote. 
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Provinces concerned and should receive the cpncurrenee of the 
Central Government and Legislature. We make recommendations 
later in this Report with regard to changes to he effected in the Act 
by Order m Council and the parliamentary control to be exeicised 
5 over them. 

63. It is- possible that in the future it may be found desirable to Constitu- 
constitute new Governors' Provinces, either by a sub-division or an 
amalgamation of existing areas We think thar the power to create Governors* 
a new Governor’s Province should be reserved to the Crown and to Provinces. 

.10 Parliament, but that appropriate provision should be made in the 
Constitution Act to ensure that the Provinces affected and the 
Central Government are given ariequate opportunities for expressing 
their views. 

64. If effect is given to our recommendations, there w^ill be in Constitu- 
15 India eleven autonomous Provinces Of these the area of Bengal advance in 

is approximately 78,000 square miles, and its population approxi- the provin* 
mately 50,000,000; the correspondmg figures for Madras are cial field. 

136.000, and 45,000,000, for Bombay (excluding Sind) 77,000, 
and 18,000,000; for the United Provinces 106,000, and 48,000,000, 

20 for the Punjab 99,000, and 24,000,000. It is over these miuiense 
areas and populations that Indians would in future be responsible for 
every function of civil government in the provincial sphere. The 
area of Great Britain is 89,000 square miles, wuth a population of 

45.000. 000; of France 212,000 square miles, with a population 
.of 42,000,000; of Italy 120,000 square miles, with a population, of 

42.000. 000. We make these comparisons because they illustrate ]bhe 
scope which will be afforded to Indian statesmen by the grant of 
responsible government in the provincial field, as w^ell as the burden 
which in every Province will fall upon Indians in both Legislatures 

SO and Governments. It is no doubt natural that the attention of 
political opinion in India should at the time of our enquiry be con- 
centrated rather upon the question of responsibility at the Centre; 
and we think that it is therefore all the more important that we should 
in this place emphasise the magnitude of the constitutional advance 
S5 which we contemplate in the Provinces and emphasise the extent of the 
opportunity thus presented to Indians to justify in the service of 
their respective Provinces their claim for self-government. 


(3) The Provincial Executive 

65. We come now to the proposals .of the White Paper on the The 
40 subject of the Provincial Executive, and it will be convenient in 

this part of our Report to consider two general questions, first, the 
Provincial Executive as such, and second, its relation to the 
Provincial Legislature. 

66. The Statutory Commission in the first part of their Report The 
45 describe the Provincial Ejxecutive as it at present exists, and it is 

unnecessary for us to repeat in detail what they have alre^y 

ac 


I 



38 


«aid.l In brief, the “provincial S'^bjects” ^tb whkh the 
Executive is now c.oneemed are sub-dmded mto transferred 

objects.- The hm gK,»p *» 
bv The Governor acting with Ministers^, the second 
IB Council. The Members of the Governor’s Council, who mj not 
exceed four and of whom by an invariable rule at least ^ 

Indians, are appointed by His Majesty, and one at least must have 
been for not less than twelve years in the 

Crown in India, the Ministers are appointed by the Governor. 

The Governor presides at meetings of his Executive * 

where ordinariiv the decision of the majority prevails though 
the Governor has in case of equality of votes a casting vote 
and in certain circumstances a right to over-rule his C.ouncillors 
The Ministers are chosen by the Governor from the elected 
members of the Provincial Legislative Council and ^ are not 15 
members of the Executive Council, though in many Provmces both 
Executive Councillors and Ministers meet regularly under the 
presidencv of the Governor for the purpose of discussing matters of 
common mterest; in Madras, for example, we understand that it 
has been always the practice to regard Councillors ^nd Ministers 20 
as forming as it were a single body, by which all questions of policy 
are discussed, though the responsibility for actual decisions upon 
them rests upon the Governor in Council or on the Governor 
advised by his Ministers, as th© case may be, according to the nature 
of the subject The Governor is required to be “guided by“ the 25 
advice of his Ministers in relation to transferred subjects, unless he 
sees sufficient cause to dissent in ■which case he may require action 
to be taken otherwise than in accordance with that advice. Ministers 
hold office at the Govemor*s pleasure, but the financial powers of 
the Legislature give the latter the means of mfluencing ministerial BO 
policy. The Members of Council, though ex-officio members of the 
Legislature, are independent of it and m practice are appointed for 
a fixed term of five years. 


67. The White Paper proposes* to do away with this dyarchical 
system. It vests the whole executive power and authority of the 35 
Province in the Governor himself, as the representative ,of the 
^ be vested an^j ft provides the Governor with a Council of Ministers to 

Governor. *£ii5 and advise/’ him in the exercise of any powers conferred 
on him by the Constitution Act, except in relation to such matters 
as will be left by that Act to the Governor’s discretion.2 The pro- 40 
posal, therefore, is to give Ministers, who (according to the White 
Paper) may not be officials and will be members of a Legislature 


^ Keport, Vol. I, par€^. 156 — 161, 

® Wliite Paper, Proposal 66. There will be in a few Provinces certain 
Excluded .^eas ” tracts where any advanced form of political 
organization is unsiiited to the primitive character of the inhabitants). These 
will be ^ministered by the Governor himself and Ministers will have no 
constitutional right to CMivise him in connection with them. 
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to which they will look for support, the constitutional right 

to advise the Governor over practically the whole of the 
provincial sphere. It will be observed that Provincial Autonomy 
does not necessarily imply a system of government of this 
5 kind, and the two should not be confused; but since, for the 

reasons which we have given earlier in this Eeport, we think 
that the time has now come for enabling Indians to assume a greater 
measure of responsibility for the government of the Provinces, 
in our opinion (though we reserve for subsequent consideration the 
10 details of the scheme) the proposal in the White Paper which we 
have described above is the correct constitutional method of bringing 
about that result. It is according to precedent, and it is based upon 

Jinglish constitutional theory and practice. It follows from w’hat 

we have said above that the Ministers will not be concerned with the 
15 appointment of the Governor himself. 


68. The adoption of English constitutional forms need not Analogy 
however imply, and the White Paper does not contempiaie, the 

establishment in each Province of a system analogous in all respects constitu- 
te that which prevails in the United Kingdom at the present day; nor tional 
20 is there any inconsistency in this, as some have supposed. A brief sy®'tem. 
examination of the manner in which from time to time those 
forms have been adapted in practice to the needs of other com- 
munities in allegiance to the Crovra will sufficiently make this clear. 


69. In English theory all executive power (with certain exceptions British 
25 not here relevant) is to-day, as it has been from the earliest times, constitu- 
vested in the Monarch. The limits of this power are determined 
in part by common law and in part by statute, but within those 
limits the manner of its exercise is not subject to any legal fetter, 
save in so far as a statute may specify formalities for the doing 
30 of a particular executive act. But at all times in English history 
the Monarch has had councillors to aid and advise him in the 
exercise of his power, and their status and functions at different 
periods mark the successive stages of constitutional development. 

The gre.at nobles, who had claimed a prescriptive right to be con- 
35 suited and who were often powerful enough to subject to their 
will' a weak or reluctant King, gave place, as the complexity 
of government increased, to a more permanent Council, whose 
members were the King's servants, selected by him from nobles and 
commoners alike, whom he consulted or not as he pleased, and who 
40 became the instruments of his own policy. The growing influence 
of the House of Commons at a later date made it necessary for the 
King always to number among his advisers persons who were 
members of that body; and the last stage was reached when he 
sought the advice, not of the Council as a whole, but only of those 
45 members of it who represented the predominant political party of 
the day. By the middle of the 19th century, constitutional usage 
and practice had so far supplemented constitutional law that the 
powers possessed in legal theory by the Sovereign were almost entirely 
exercised on the advice of Ministers possessing for the time being 
60 the confidence of Parliament. 
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70 This ingenious and convenient adjustment of a Jegal fraine- 
\vor]» to the successive stages of political evolution has given a 
flexibility to the English Constitution which it would have been 
impossible to secure by any Act of Parliament or written Declaration 
cl Plights. To imprison constitutional practice and usage within 5 
the four corners of a wntten document is to run the risk of making 
it barren for the future. This was foreseen by the framers of those 
Dominion and Colonial Constitutions which have followed the 
Pu’itish model, and since it by no means followed that the circum- 
stances of a new State were appropriate for the application of the 10 
xvhole body of English doctrine in its most highly developed form, 
lecci-rse was had to another device, no less flexible, for the purpose 
oi indicating to the Governor- General or Governor how far in the 
exercise of the executive power he was to regard himself as bound 
by English precedent and analogy. This is the Instrument of 15 
Instructions; and, though Dominion and Colonial Constitutions, 
ard especially the former, necessarilv embody much that is still 
regulated by usage and custom in the United Kingdom, the Instru- 
ment of Instructions long preserved (and in many cases still preserves) 
a sphere in which constitutional evolution might continue without 20 
involving any change in the legal framework of the Constitution 
itsell 


il. It has thus been found possible in communities in everv state 
of development which possess Constitutions based upon the English 
model, without doing violence to existing forms of government, to 25 
bring them into harmony with the political circumstances of the 
time. Constitutional usage and practice is an ever changing body 
of doctrine and not an immutable bodv of dogma , nor can it be 
assumed a priori that usage and practice w^hich may be eminently 
adapted to the circumstances of the United Kingdom can be applied 30 
without any qualification to the circumstances of India. This 

would be to assume that the political development in India has 

reached the same stage as in this countrv; the facts are 

notoriously otherwise. ^ The picture presented by India is that of a 
country with a population so far from homogeneous and so divided 35 
by racial and religious antagonisms that government by majority 

rule as it^ is understood in this country is admittedly impossible at the 
present time, and the proposal of the W^hite Paper that even the 
(ro\ ernor s Council of Ministers should be so constituted as to 
include as far as possible members of important minority communities 40 
appb^rs tc be firmly supported by a great mass of Indian political ’ 
opinion. 


(2, The White Paper recognises, rightly as it seems to us, that in 
these circumstances the Governor, in whom the executive power of 
the Province is legally vested, may from time to time have to exercise 45 
on his own responsibility powers which elsewhere and under other 
conditions might be exercised on the advice of Ministers.^ It is 


^ White Paper, Proposals 70-73. 
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permissible to recall the religious a»nd political conflicts which 
distracted our own country for so many generations before the settle- 
ment which followed the events of 1688. It is not until after that 
date that the beginnings of responsible government, as we now know 
5 io, are to be found, and for many years the Monarch, even if he 
sought the advice of klinisters, continued to act on his own judgment 
in every branch of the administration. Not until the two great 
parties in the State could trust each other not to abuse the political 
power which the hazard of the polls might place in the hands of one 
10 of them, would it ha\e been possible effectively to secure peace and 
good government without the presence of some authority able and 
willing to exercise that power independently of both. 


73. It would be possible to rely entirely upon prerogative instru- The Instm- 
inents for the purpose of adapting English constitutional practice to of 
15 the conditions which obtain to-day in India. Thus the Instrument tions^^' 
of Instructions might direct the Governor to be guided generally 
by the advice which he receives from his Ministers, but reserve to 
him a very wide discretion to act upon his own responsibility when 
the circumstances seem so to require; and for this plan many 
20 precedents are to be found in the history of Colonial Constitutions. 

Or the Instrument might specify certain particular matters with 
regard to which the Governor is to exercise his own discretion, what- 
ever the advice of his Ministers might be; and precedents for this 
are also to be found. The White Paper, however, introduces a* new 
25 method for which, so far as ■we are aware, no exact precedent is to 
be found, but which is not hastily to be rejected on that account. 

It proposes that the Constitution Act shall declare that for certain 
specified purposes the Governor is to have a “special responsibility,*'^ 
and we understand the intention to be that the Instrument 

30 of Instructions shall refer in terms to these special responsi- 
bilities and direct the Governor, where in his opinion one 
of them is involved, to take such action as he thinks that the circum- 
stances may require, even if this means dissenting from the advice- 
tendered to him by his Ministers; while in other matters he will 
35 be guided by that advice. 


74. We have already pointed out that, in the present Government Relations 
of India Act, there is a provision which requires the Governor to 
“guided by” the advice of his Ministers in all matters relating to 
transferred subjects, unless he sees sufficient cause to dissent from Ministers. 
40 their opinion. The White Paper, as we read it, does not propose 
'that the Constitution Act itself shall contain any provisions on this 
subject. The Act will commit certain matters to the Governors 
sole discretion, such, for instance, as his power of veto over legislation 
and the regulation of matters relating to the adminis't^atioii O'f 
45 excluded areas. It will also contain a declaration that certain speeia 
. responsibilities are to rest upon the Governor. For the rest, it wkli 
provide that the Governor shall have a Council of Mitnsters w aid 

I White Paper, Proposal 7d» 
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and advise Mm, but his TektiL>!is with his ^Ministers are left to be 
determined whollv bj the Instrument of Instructions agree 

that it is desirable that the Governor's special responsibilities, over 
and above the matters whieli are committed to his sole discretion, 
should be laid down in the Act itself rather than that they should be 5 
left to be enumerated thereafter in the Instrument of Instructions. 

In the first place, Indian opinion vdll thereby be assured that 
the discretionary powers of the Governor to dissent from his Ministers’ 
advice is not intended to be unlimited; and. secondly, the right will 
thereby be secured to Parliament to consider and debate the scope 10 
of the Governor’s powers during the passage of the Constitution 
Bill itself. On the other hand, we agree that it w'ould be 

undesirable to seek to define the Governor’s relations with^ his 
^Ministers by imposing a statutory obligation upon him to be guided 
by their advice, since to do so would be to convert a constitutional 15 
convention into a rule of law and thus, perhaps, to bring it within 
the cognisance of the courts. We do not, however, think that the 
inherent legal power of the Governor, to which we have referred,^ 
to act upon his own responsibility is set forth with sufficient clear- 
ness in the White Paper, ^ and we recommend that it should he 20 
more explicitly defined. 


Constitu- 
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75 We do not understand the declaration of a special responsibility 
with respect to a particular matter to mean or even to suggest that 
on every occasion when a* question relating to that matter comes up 
for decision, the decision is to be that of the Governor to the exclusion 25 
of his Ministers. In no sense does it define a sphere from which the 
action of Ministers is excluded. In our view, it does no more than 
indicate a sphere of action in which it will be constitutionally proper 
for the Governor, after receiving ministerial advice, to signify his 
dissent from it and even to act in opposition to it, if in his own 30 
unfettered judgment he is of opinion that the circumstances of the 
case so require. Nor do we anticipate that the occasions on which a 
Governor vdll find it necessary so to dissent or to act in opposition 
to the advice given to him are in normal circumstances likely to be 
numerous; and certainly they will not be, as some appear to think, 35 
of daily occurrence. We leave for later consideration the list of the 
special responsibilities themselves and the manner in which they are 
defined; but, if we have rightly appreciated their place in the 
Constitution, it appears to us undesirable to seek to define them with 
meticulous accuracy, though we consider that their general scope 40 
and purpose should be set out with sufficient precision. 


Parliament 
and the 
Instrument 
of Instruc- 
tions. 


76. The WMte Paper proposes a novel procedure in connection with 
the Instrument of Instructions, viz., that an opportunity shall he 
given to Parliament of expressing an opinion upon it before it is 
finally issued by the Crown.3 There is, we think, ample justification 45 
for this proposal, which has been rightly extended not only to the 
original Instrument but also to any subsequent amendments of it; 


1 Sujyra, para. 72. 

* White Paper, Proposals 70-73, 

* White Paper, Proposal 64, 
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jid we are satisfied that in no other way can Parliament so effectively 
exercise an ini^aence upon Indian constitutional development. It is 
essential that tiie vital importance of the Instrument of Instructions 
in the evolution of the new Indian Constitution should be fully 
0 appreciated Thus, Ministers would have no constitutional right 
under the Act to tender advice upon a matter declared by the Act 
to be within the Governor’s own discretion; but the Governor could 
in any event, and doubtless often w’ould, consult them before his 
ow’n decision w’lvs made, and if at some future time it seemed that 
10 this potrer of consultation might with safety be made mandatory 
and not permissive, we can see nothing inconsistent with the Act in 
an amendment of the Instrument of Instructions for such a purpose. 

But so grave are the issues involved in the evolution of the Indian 
Constitution that it would be neither w’ise nor safe to deny Parliament 
15 a voice in the determination of its progressive stages. The initiative 
in proposing any change in the Instrument must necessarily rest 
with the Crown’s advisers, that is to say, with the government of 
the day; but the consequences of any action taken may be so far 
reaching and so difficult to foresee that Parliament, if denied a prior 
20 right of intervention, may find itself compromised in the discharge 
of the responsibilities which it has assumed towards India, and yet 
powerless to do anything save to protest Por this reason we are 
clearly of opinion that, as the White Paper proposes, it is with 
Parliament that the final word should rest. We suggest as the 
25 appropriate procedure that the Crowm should communicate to Parlia- 
ment a draft of the proposed Instrument or of any subsequent 
amendments and that Parliament will if it sees fit present an Address, 
praying that the Instrument should issue in the form of the draft 
or with such modifications as are agreed by both Houses, as the 
30 case may be. 

77. We have now considered the nature of the Provincial Executive Special 
in broad outline; but five questions of capital importance which 
arise in connection with the subject remain to be examined. These the 

are: (i) The nature of the Governor’s special responsibilities; Executive. 
35 (ii) tlie Governor’s selection of Ministers; (iii) the field in which 
Ministers are to be entitled to advise the Governor; (iv) the arrange- 
ments whereby the Governor will secure that his information with 
regard to the current affairs of the Province is adequate to enable him 
to discharge his special responsibilities; (v) the special and additional 
40 powers, if any, w4ich the Governor ought to possess. 

(i) Nature of the Governor’s ** Special ResponsihUities** 

78 It is proposed in the White Paper that the Governor shall have a xhe 
special responsibility in respect of — Governor’s 

(a) the prevention of any grave menace to the peace or tranquillity r^ponsi- 
45 of the Province, or any part thereof; (h) the safeguarding of the 
legitimate interests of minorities; (c) the securing to the members 
of the Public Services of any rights provided for them by the 
Oonstitptjop, the safeguarding of their legitimate interesta; 
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(d) the prevention of commercial discrimination; (e) the protection 
of the rights of any Indian State, (/) the administration of areas 
declared, m accordance with provisions in that behalf, to be partially 
excluded areas; (g) securing the execution of orders lawfully issued 
by the Governor- General.^ 5 


The Governors of the North West Frontier Province and of the 
[proposed new Province of Sind are respectively declared to have 
in addition a special responsibility in respect of — 


(h] any matter affecting the Governor’s responsibilities as Agent 
of the Governor-General in the Tribal and the Trans-Border Areas; 10 
and (z) the administration of the Sukiur Barrage 
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79. Witli regard to (a), the Joint Memorandum of the British -India 
L'elegation urges a double limitation on the scope of this special 
responsibility; firstly, that the special responsibility itself should 
be restricted to eases in which the menace arises from subversive 15 
movements or activities tending to crimes of violence; and secondly, 
that any action taken by the Governor under it should be confined 
to the department of law’ and order. We cannot accept these 
suggestions. Terrorism, subversive movements, and crimes of 
violence, are no doubt among the graver menaces to the peace or 20 
tranquillity of a Province; but they do not by any means exhaust the 
cases in which such a menace may occur, and we can see no logical 
reason for the distinction which the Joint Memorandum seeks to 
draw. Still less can w’e see any justification for restricting the 
Governor’s action to the department of law and order, by which 25 
wo suppose is meant the police department There are many 

other branches of administration in which ill-advised measures may 
give rise to a menace to the peace or tranquillity of the Province; 
and we can readily conceive circumstances in connection wath land 
revenue^ or public health to mention no others, which might well 30 
have this effect. With regard to (b), the Joint Memorandum suggests 
that the phrase ^Tegitimate interests” should be more clearly 
defined, and that it should be made clear that the minorities referred 
to are the racial and rehgious minorities generally included by 
usage in that expression. We doubt if it would be possible to define 35 
legitimate interests” any more precisely. The obvious intention is 
to secure some means by w^hich minorities can be reasonably assured 
of fair treatment at the hands of majorities, and * ‘legitimate interests” 
seems to us a very suitable and reasonable formula. Nor do we think 
that any good purpose would be served by attempting to give a legal 40 
definition of minorities,” the only effect of which would be to limit 
the protection which the Governor’s special responsibility is intended 
to afford. No doubt it will be the five or six well recognised and 
more important minorities in whose interests the Governor’s powers 
wull usually be invoked; but there are certainly other well-defiined 45 
sections of the population w^ho may from time to time require 
pro ec ion, and we can see no justification for defining the expression 


^ White Paper, Proposal 70, 



45 


for tlie purpose of excluding them We need hardly say that we have 
not m mind a minority in the political or jiarliamentary sense, and 
no rtjdsorici’ljle person would, we think, ever so eonstnie the word. 
:\t;vertiieless to prevent misunderstanding, we recommend that 
5 the Tnstriinient of Instructions should make this plain, and 
further that this special responsibility is not intended to enable 
the Governor to stand in the wa^' of social or economic reform 
merely because it is resisted b}* a grouj) of persons w'ho might 
claim to be regarded as a minority With regard to (c), 
10 the Joint Memorandum proposes that here also the expression 
“legitimate interests" should be clearly defined, and that 
the Governor’s special responsibilities should be restricted 

to the rights and privileges guaranteed by the Constitution. We 
assume that the intention of the White Paper is to guarantee to 
15 public servants not only their legal rights but also equitable 
treatment, a' thing not susceptible in our opinion of legal definition. 
The authors of the Joint Memorandum w^ould no doubt say that 
Ministers can be trusted to act in these matters in a reasonable way, 
and we do not doubt that this is so; but w^e think that they should 
20 also assume that neither will Provincial Governors act unreasonably 
in discliarging the special responsibilities winch the Constitution 
Act will impose upon them. If Ministers in fact act reasonably, as 
no doubt they will, the occasions on which a Governor will find it 
necessary to dissent from the advice w^hich they tender to him may 
25 never in practice arise. 


80. We discuss elsewliere (d), /.c., the prevention of commercial Rights of 

discrimination J With regard to {e), the “rights” here referred to States; 
must necessarily mean rights enjoyed by a State in matters not 
covered by its Instrument of Accession,^ " which may be prejudiced Areas. ^ 
30 by administrative or legislative action in a neighbouring Province. 

The duty, as we understand it, is laid on the Governor to secure 
that the balance is held evenly between Province and State, 
with due i^ga'rd to the established rights of either party, and 
clearly in a matter of this kind he will be guided by the advice or 
35 directions of the Governor- General. With regard to (/), the 

responsibility for the government of partially excluded (as opposed 
to wholly excluded) areas will primarily rest upon Ministers; but 

We agree that, in view of the responsibility w^hich Parliament has 
assumed towards the inhabitants of the backwrard and less civilised 
40 tracts in India, it is right to impose a special responsibility in this 
respect upon the Governor. 


81. With regard to (^), it is clear that this must be a special Execution 
responsibility of the Governor. The Governor-General exei’cises a wide of orders of 
range of powers in responsibility to the Secretary of State and through Governor. 

45 him to Parliament The exercise of some of these powders may from 
time to time require the co-operation of Provincial administrations, 
and a Governor must be in a position to give effect to any directions 

1 Infra, paras, 342-360. 

* Infra, ps^a. 166. 
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or orders of the Governor- General designed to secure this object, 
even if their execution may not be acceptable to his own Ministers, 

We refer elsewhere to the case, where a diiierence of opinion has 
occurred between Federal and Provincial Ministers in the ministerial 
sphere, arising out of directions given by the former which the latter 5 
are unwilling to obey.^ 

82. With regard to (h), it is apparent that the close connection 
between the Governor’s responsibilities within the admimstered 
districts of his Province and the responsibilities ot the Governor- 
General exercised tiirougii the person ut the Governor in his other 10 
capacity as Agent-General ior the Tribal Tracts on the borders of the 
Province maizes a* provision ot this kind necessary. W^ith 
regard to {i), we agree that this special responsibility is 
necessary in the case of Sind, in view of the vital infiuence 
upon the future finances of the Provmce of the successful operation Id 
ot the Sukkur migation scheme and of the large hnancial interest 
winch the Central Government has m it. 

83. But, in our opinion, the two proposals in the White Paper 
which have reference to special circumstances in particular Provinces 

do not exhanst the requirements of this kind, it has come to our 20 
notice that, under the system of jomt administration of the Districts 
knowm as the Berars with the Central Provinces which has obtained 
for many years, and w*hieh, as \ve have already pointed out^, will 
continue in another form under the new Constitution, there has been 
a tendency on the part of the inliabitants of the Berars, and of 25 
their representatives in the Legislature, to criticise . the apportionment 
of expenditure between the two areas forming the joint Province as 
favouring unduly the Central Provinces area to the disadvantage of 
the Berars. We express no opinion as to the justification for such 
criticisms, but it is evident that, under a system of responsible 30 
government, the scope for grievances on this account may well be 
increased. We think, therefore, that the Governor of the joint 
Province should have imposed upon him a special lesponsibility and 
should thus be enabled to counteract any proposals of his Ministry 
which he regards as Hkely to give justifiable ground for complaint on 35 
this account. Without attempting to usurp the functions of the 
draftsman, w^e suggest that the purpose we have in view would be 
adequately expressed in defining the special responsibility in some 
such terms as: — 

‘‘The expenditure in the Berars of a reasonable share of the 40 
revenues raised for the joint purposes of the Berars and the 
Central Provinces.'’ 


We think, moreover, that the Governor might appropriately be 
directed in his Instrument of Instructions to constitute some im- 
partial body to advise him on the principles which should be followed 45 
in the distribution of revenues, if he is not satisfied that past practice 


1 Infra, para. 221. 
* Supra, para. 61. 
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aSords an adequate guide for his Ministers and himself for the 
discharge of the special responsibihtv imposed upon him in respect 
of them. We also think that the special position of the Berars should 
be recognised by requiring the Governor, through his Instrument 
5 of Instructions, to interpret his special responsibility for “the 
protection of the rights of any Indian State’’ as involving inter aha 
an obligation upon him, in the administration of the Berars, to 
have due regard to the commercial and economic interests of the 
State of Hyderabad. 

10 84. We think it desirable to make some reference to the 

suggestion that among the special responsibilities of the Governor bility^for 
should be included the safeguarding ot the financial stability and safe^ard- 
credit of the Province, following the analogy of the special responsi- st\ ^ 
bility of this kind w^hich, as we shall explain later, we recommend Proving ^ 
15 should be imposed on the Governor- General in relation to the not 
Federation.! A similar proposal was examined and rejected by the 
Statutory Gommission2 on the ground that a power of intervention 
oyer so wide a field would hinder the grow^th of responsibility. We 
agree with this view We shall have certain recommendations to 
20 make below w’hich wall give the Governor adequate powers in relation 
to supply and taxation to ensure that the due discharge of his special 
responsibilities is not impeded by lack of financial resources.^ But 
the addition of a special financial responsibility would increase 
unduly the range of his special powers. There is no real parallel 
25 with the situation at the Centre, where there is a paramount necessity 
to avoid action which might prejudice the credit of India as a whole 
in the money markets of the world, and where so considerable a 
proportion of the revenues are needed for the expenditure of the 
reserved departments.^ The Statutory Commission point out^ that 
30 the Central Government, through their powers of control over pro- 
vincial borrowing, should be able to exercise a salutary influence 
over Provinces. We also attach importance to this method of 
checking improvidence on the part of a Province, and, as we explain 
below,5 we approve, subject to one modification, the proposals in 
35 the White Paper for the regulation of provincial borrowing. 


(ii) The Governor's SetccUon of Ministers 


85. The White Paper proposes that the Instrument of Instructions Qualifica- 
shall direct the Governor to select his Ministers in consultation with 
the person who in his judgment is likely to command the largest 
40 following in the Legislature, and to appoint those persons, including Ministers, 
so far as possible members of important minority communities, who 
will best be in a position collectively to command the confidence of 

^ Infra, paras. 168 and 170. 

* Report, Vol. 11, para. 189. 

* Infra, paras. 104, 107 and 315-320. 

* Infra, para. 172. 

* Infra, para. 266, 
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iiiti Legisidtuiv it i's also proposed that Ministers must be, or 
become within a stated period (by which we understand a period of 
six or twelve months to be intended), members of the Legislature. ^ 


Ministerial 
responsi- 
bility and 
representa- 
tion of 
com- 
munities. 


h 6 The question how a direction to the Governor to include 
among his Ministers, so far as possible, members of important 5 
minority communities is to be reconciled with ministerial respon- 
sibility, in the accepted sense of that expression, to a Legislature 
which is itself based on a system of communal representation and 
111 which the numbers of the representatives of the different com- 
munities are fixed by statute and unalterable, will be more 10 
cuiivenientiy discussed later when we examine the more general 
question of the relation of the Provincial Executive to the Provincial 
IjegisLiture.^ We accordingly confine ourselves here to a consideration 
oi the proposal in the White Paper that every Minister shall be, or 
becfane within a stated period, a member of the Legislature. 15 


Dimeultieq Indian opinion appears to attach great importance to this 

of proposal qualification as securing in the most effective manner control by 
ihnisters Legislature over the Executive It is unknown to the law of 

should be United Kingdom; but it has long been the rule in this country 

elected that a Minister must either find a seat within a reasonable time or 20 
LeSsktoe appointment, unless the Prime Minister should see fit to 

^ • recommend him for a peerage; so that the qualification exists in 

practice, if not m law, though during the War there were instances 
of Ministers who had a seat in neither House. On the other hand 
we were impressed by the argument that at least in some Provinces 25 
the Governor might find it difficult to constitute an efficient Ministry 
from the members of a small and inexperienced Legislature; and it 
is no doubt true that in India, owing to the very small proportion 
which the educated classes bear to the total population, there is no 
certainty that in the srnailer Provinces the Legislatures will always 30 
contain men fit or experienced enough to assume the heavy responsi- 
bilities which Provincial Autonomy under the new order must 
necessarily involve. It was, therefore, suggested to us that the 
Governor ought not to be thus restricted in his choice, and that he 
ought to be in a position, if the need should arise, to select a Minister 35 
or Ministers from persons otherwise qualified for appointment but 
to whom the doubtful pleasures of electioneering might make no 
appeal. 


Suggested 

meAods 

for 

meeting 

diflScfulty. 


We have considered various suggestions to meet this difficulty: 

(1) that the Governor should be empowered, if he thought fit to 40 
appoint a Mimster from outside the Legislature, the Minister so 
appointed having precisely the same startus as other Ministers and 
sliarmg their policy and political fortunes, with the right to take part 
m all proceedmgs of the Le^slature, though not’ entitled to vote; 


' White Paper, Proposal 60 . 
* Infra, paras, 
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(2) that m addition to the elected members, there should be one or two 
members noiuinated by the Governor, who would be eligible for 
appointment as Ministers, though not necessarily so appointed; 

(3) that the Go\eriior sliuuld be empowered, if he desired to have 
5 an outside Munster, to nominate the person whom he selected as a 

member ad hoc of the Legislature and (4j that the Ministers them- 
selves sliould he empowered, if so requested by the Governor, to 
co-opt soiiieoiie from outside and present him to the Governor for 
appointment We can see no advantage, and many disadvantages, 
10 in the second’ and third of these suggestions, and the fourth is open 
to the grave objection that it would infringe the Governor’s pre- 
rogative The only plan, therefore, which, in our opinion merits 
consideration is the first We have, however, come to the conclusion 
that such advantages us miglit be anticipated from a provision in 
15 the Constitution Act enabling the Governor to appoint to his Ministry 
one or more persons who are not members of the Legislature would 
weigh little in the balance against the dislike and suspicion with 
which such a pro\ision would undoubtedly be vjewed almost -uni- 
versally in India — a dislike and suspicion so strong that we think 
20 it unlikely that any Governor would, in fact, find it possible to 
exercise such a power. We recommend, therefore, that the proposal 
in the White Paper to' which we have alluded^ should remain 
unchanged. 


(Hi) The Sphere of Action of Ministers 


25 89. The White Paper, as we have already stated, proposes that Law and 

Ministers shall advise the Governor in all matters other than the order, 
administration of Excluded Areas and matters left by law to the 
Governor's own discretion. With regard to the first of these two 
exceptions, we approve the conclusions, and are content to adopt 
30 the arguments, of the Statutory Commission; and with regard to 
the second, such matters must ex hypothesi be left to the Governor’s 
sole decision, though he may, and no doubt often will, consult 
Ministers upon them. With regard to other matters which fall 
within the provincial sphere, the only question, but one of first rate 
35 importance, on which there is any substantial dispute, is whether 
the administration of the subjects known compendiously as ‘Taw 
and order” should be retained in the Governor’s hands. 

90. This question is one on which strong views are held on both Arguments 
sides. On the one hand, it is urged that the grant of responsible 
40 government to an autonomous Province would be a mockery, if tS^er 
the administration of law and order were withheld. On the other, 
it is objected that the maintenance of law and order is in India so 
vital a function of the Executive tha;t it would be incurring too 
great a risk to transfer it to Indian Ministers, until they had prol^ed 
45 their capacity in other and less dangerous fields; ifcat fhe momie 


1 J^pra, pa^ra. W. 
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of the Police would be imperilled hr political pressure upon Ministers, 
which they might not have the strength or courage to resist; and 
that the impartiality of the Force m the event of communal dis- 
turbances might become suspect It would be idle to deny the force 
of these arguments, especially when it is remembered that the public 5 
order and security of a Provmce depend not more on the executive 
action of the "police than on the ejfficient performance of ids 
administrc.tive, as distinguished from judicial, functions by the 
district magistrate, who would under the proposals in the White Paper 
equally be subject to the control of a* Minister. Nevertheless, after 10 
an anxious consideration of all the circumstances, we do not see our 
way to differ from the general conclusion reached, not without 
hesitation, by the Statutory Commission. 


91. We find ourselves unable to conceive a government to 
which the quahty of responsibility could be attributed, if it had no 15 
responsibility for , public order. In no other sphere has the word 
“responsibility” so profound and significant a* meaning; and 
nothing will afford Indians the opportunity of demonstrating 
more conclusively their fitness to govern themselves than their 
action in this sphere. From one point of view indeed the transfer 20 
of these functions to an Indian Mimster may be in the interest 
of the police themselves, whom it will no longer be possible to 
attack, as they have been attacked m the past, as agents of 
oppression actmg on behalf of an alien power; but we prefer to 
base our conclusion upon the broader grounds indicated above. 25 
Nevertheless, it must not be supposed that we are blind to the 
risks implicit in the course which we advocate; for these, in our 
opinion, cannot be regarded lightly or as the phantoms of a reactionary 
imagination. The qualities most essential in a police force, discipline, 
impartiahty, and confidence in its officers, are precisely those which 30 
would be most quickly undermined by any suspicion of political in- 
fluence or pressure exercised from above; and it would indeed be 
disastrous if in any Provmce the police force, to whose constancy and 
discipline in most difficult circumstances India owes a debt not easily 
to be repaid, were to be sacrificed to the exigencies of a party or to 35 
appease the political supporters of a Minister. If, therefore, the 
transfer is to be made, as we think it should, it is essential that the 
Force should be protected so far as possible against these risks, and in 
the following paragraphs we make recommendations designed to 
secure this protection. 40 


92. First, there are the proposals in the White Paper already 
mentioned. The Governor is to have a special responsibihty for “the 
prevention of any grave menace to the peace or tranquillity of the 
Province, or any part thereof”. The effect of this^ as of all other 
special responsibilities, is to enable the Governor, if he thinka that 45 
tihe due discharge of his special responsibility so requires, to reject 
any proposals of his Ministers, or himself to initiate action which his 
Ministers decline to take. Fuirther, there flows from this special 
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responsibility, not only the right to overrule his Ministers, but also 
special powers — ^legislative and hnanciai — to enable him to carry into 
execution any course ot action which requires legislative provision 
or the provision ot supply. If, therefore, the (governor should be ot 
5 opinion that the action or inaction ot Ministers is jeopardising the 
peaee or tranquillity of the Province, it will be his duty to take action 
to meet the situation. If the situation is one requiring immediate 
action, he can issue any executive order which he may consider 
necessary. If the situation is one which cannot be dealt with by an 
10 isolated executive order — if the Minister in charge of the Department 
appears unable to administer his charge on hnes which the Governor 
regards as consistent with the due discharge of his special responsi- 
bility — the Governor can dismiss and replace the Mimster, or, if 
necessary, the Mimsters as a body, with or without resort to a dissclu- 
15 tion of the Legislature. If he fails to find ,an alternative Govern- 
ment capable ot adinmistermg law and order on lines consistent 
with the discharge of his special responsibility, he will be obliged to 
declare a breakdown cf the constitution, and to assume to himself all 
such powers as he judges requisite to retrieve the situation. We are 
20 not contemplating such a course of events as probable; but, if it 
occurs, we point out that provision is made to meet it. 

93. We turn now to our own further recommendations for the The Police 
specific protection of the Police Porce itself. Ot course, the clue 
discharge of hss special responsibility for peace and tranquilhty 
25 will, in itself, entitle the Governor to intervene immediately if, 
by reason of ill-timed measures of economy or the .ati;empted 
exertion of pohtical influence on the Police Force or from any other 
cause, the morale or the elficiency of that Force is endangered. 

Further, the Governor has another special responsibility : it is 
30 his duty to secure to the members of the Police, as of other Public 
Services, any rights provided for them by the Constitution Act 
and to safeguard their legitimate interests. These are important 
safeguards, but there is one element in police admimstraticn 
which requires to be specially ^.rotected. We refer to the body of 
35 ^Regulations known as the *‘Pohce Eules”, promulgated from 
time to time under powers given by the vanous Police Acts. A 
large number of the Buies deal with matters of quite minor 
importance and are constantly amended, in practice, on the 
responsibility of the Inspector-General of Police himself. It would 
40 be unnecessary to require the Governors consent tc every amend- 
ment of this kind. But the subject-matter of some of the Buies 
is so vital to the well being of tJie Police Force that they ought not, 
in our opinion, to be amended without the Governor's consent; 

and the same consideration applies a fortiori to the Acts them- 
45 selves, which form the statutory basis of the BuleS. > Our aim 

is to ensure that the internal organisation and discipline cf the 

PoHoe continue to be regulated by the Inspector- General, and to 

protect both him and the Ministers themselves from political pressure 
in this vital field. We, therefore, recommend that fiba 



colisent of the 6ov<;nior, gives in his discretion, should be required 
to anv legislation which would amend or repeal the (general Police 
Act in ioree m the Province or anv other Police Acts (such 
as the Bombay City Police Act, the Calcutta Police Act, the 
Madras City Police Act, and Acts regulating Military Police in 5 
Provinces where such torces exist) We further recommend that, 
any requirement in any of these Acts that Buies made under them 
shall bf made or approved b\ the local Government is to be con- 
strued as 111 \ Giving the consent of the Governor, given ni his 
discretion, to the making or amendment of any Buies which, in 10 
liis opinion, relate to, or affect, the organisation or discipline of 
the Police. It will of course be open tc the Governor-General in his 
(liseretion to give directions to the Provincial Governor as to the 
making, maintenance, abrogation or amendment of all such rules. 

94. But there is another \ital department of police administra- 15 
lion to which we must draw attention. It has been reipresented to 
as ver} forcibly tliat, whatever may be the decision with regard to 
the transfer of law and order generally, special provision ought 
to be made with regard to that branch of the Pohce which is con- 
cerned With the suppression of terrorism. We do not here refer bo 2U 
those members of the Pohce who are occupied in combating terrorism 
as part of their regular functions in the prevention of crime and the 
mamtenance cf order, nor ag^n to the Criminal Investigation Depait- 
uient which exists in every Province to assist the ordinary police in 
the detection of ordinary crime. We have in mind that organisation 25 
which is sometimes know^n as the Special Branch, a body of carefully 
selected officers whose duty is the collection and sifting of infcrniation 
on which executive police action against terrorism is taken. Their 
work necessarily involves the employment of confidential informants 
and agents and it is obvious that these sources cf information 30 
would at once dry up if their identity became known, or were liable 
to become known, outside the iparticular circle of Police officers 
concerned. Though, at the moment, this problem is perliaps cf 
immediate importance only in the Province of Bengal and, to a 
lesser extent, in the Provinces which border on Bengal, terrorism 35 
and revolutionary conspiracy have not been confined to those 
territories, nor consequently is the necessity for efficient counter- 
revolutionary measures limited to them. Bengal, how^-ever, as has 
been proved to us by the evidence we have received, has a par- 
ticularly long and disquieting record of murder and outrage, of 40 
which Indians and Buropieaas have both been the victims. It has 
also shown, in a marked degree, arise or fall in such terrorist crime 
according as the hands oi the authorities have been weakened or 
strengthened, and as precautionary and special measures have been 
relaxed or int^sified. 4 g 

95. For these reasons, it is in our view, essential bhafe the records 
of any sueh IntelBgenee BeparfmeM should be protected from even 
the sKghtefi^t damg&t of~te&age. B&periehce in every country shows 
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bow strict this protection must be. It has been argued that an 
Indian Minister, v^ho ina\ have to defend subsequent! \ before the 
Legislature an arrest or prosecution made or begun by his orders, 
must have the right tc satisf\ himself that the information on which 
j he Is invited to act is in all respects trustworthy, and that the names 
of the informants or agents from whom it has been obtained could 
not in the last resort be withheld from him. We think that those 
w*ho argue thus are not acquainted with the general practice in 
matters of this kind. We are informed by those whc hfive experience 
10 of such matters in this country that the practice is that in a Secret 
Service case the names are not disclosed even to tlie Minister most 
immediately concerned. We have no reason to suppose that Indian 
Ministers wall not adopt the same convention; but the difficulty 
arises, net because Indian Ministers are likely to demand or disclose 
15 the names of informants or agents, but because the informants or 
agents themselves would not feel seem*e that their identity might 
not be revealed So long as this doubt exists, the consequences arc 
the same, whether it is ill-founded or not We, therefore recommend 
that the Instrument of Instructions of the Governors should 
20 specifically require them to give directions ihat no records relating to 
intelligence affecting terrorism should be disclosed to anyone other 
than such persons within the Provincial Police Force as the Inspector- 
General may direct, or such other public officers outside that Force 
as the Governor may direct. We further recommend that the 
25 Constitution Act should contain provisions giving legal sanction for 
directions to this effect in the Instrument of Instructions. 

96. But, in addition, the circumstances set out above render it Special 
imperative to arm the Governor with powers which will ensure that reqiSed 
the measures taken to deal with terrorism and other activities of for com- 
30 revolutionary conspirators are not less efficient and unhesitating t^onsm 
than they have been in the past. We are, indeed, particularly 
anxious not tc absolve Indian Ministers, in Bengal or elsewdiere, 
from the responsibility for combating terrorism, and ^ve think 
that such executive duty should be clearly laid upon them. 

35 But the issues at stake are so important, and the consequences of 
inaction, or even of half-hearted action, for even a shert period of 
time, may be so disastrous, that the Governor of any Province must, 
in our opilnian, have a special power, over and above his special 
responsibility “fer the prevention of any grave menace to peace and 
40 tranquillity,’' to take into liis own hands the discharge of this duty, 
even from the outset of the new CoBstitution. This purpose would 
not be adequately served by placing the Special Branch of the 
provincial police alone in the personal charge of the Governor. Tliat 
course has been urged upon us, but we are convinced that it falls 
45 short of what fs required. Instead, we recommend that the Constitu- 
tion Act should specifically empower the Governor, at his discretion, 
if he regards the peace and tranquillity of the Province as, endangered 
by the activities, overt or secret, of persons committing or conspiring 
to commit crimes of vicJencc intended to overthrow the government 
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b\ law estabUshed, and if be considers that the situation cannot 
otherwise be effectiveh handled, to assume charge, to such extent 
as ne nij\ judge reqiLsite, of an} branch of the government wiiicli 
he thinks it necessar} to employ to combat such activities, or if 
neces=iHry to create new machinery for the purpose. If the Governor 5 
exercises this power, be should be further authorised, at his discretion, 
tc appoint an dal as a temporary member of the Legislature, to 
act as his moutupieee in that bod}, and any official so appointed 
should have the sanie powers and rights, other than the right to vote, 
as an elected member The powers which we have just described lU 
would be discretionary powers, and the Governor would, therefore, 
be subject tc the superintendence and control of the Governor- 
General, and ultimately of the Secretary of State, in all matters 
connected with them We should add that if conditions in Bengal 
at the time of the inauguration of Provincial Autonomy have not 15 
materially improved, ‘t would, in our judgment, be essential that 
the Governor cf that Province should exercise the powers we have 
]iist described forthwith and should be directed to do so in his 
Instrument of Instructions, which, in this as in other respects, would 
remain in force until amended with the consent of Parliament.^ 20 

Central 97. We have only to add that we have considered in this 

conneeticn a proposal made to us that the Intelligence Departments 
— or at all events the Special Branch where such exists — of the pro- 
vincial Police Forces should be placed under the control of the 
Governor-General, who should utilise them, through the agency of 25 
the Governor, as local cfishoots of the Central Intelligence Bureau 
We agree with the ideas underlying this proposal to this extent, 
that it is essential that the close touch which has hitherto obtained 
between the Intelligence Departments of the Provinces and the 
Central Intelligence Bureau should continue. But to place the 30 
provincial Intelligence Departments under the departmental control 
cf the Central Intelligence Bureau would, we think, be undesirable, 
as tending to break up the organic unity of the provincial Police 
Force. We recommend, therefore, that the Central Bureau should, 
under the new Constitution, be assigned to one of the Governor- 35 
Generals Reserved Departments as part of its normal activities, 
and that the change in the form of government, whether at the 
Centre or in the Provinces, should not involve any change in the 
realtionship which at present exists between the Central Bureau 
and the Provincial Intelligence Departments Should the Governor- 40 
General find that the information at his disposal, whether received 
thrcugh the channel of the Governors or from the provincial Intelli- 
gence Departments through the Central Intelligence Bureau, is 
inadequate, he will, in virtue of recommendations which we make 
later^ possess complete authority to secure through the Governor 45 
the correction of any deficiencies, and indeed to point out tc- th§ 


^ Supra, para. 76. 

* pWf 222, 
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Governor, and require him to set right, any shortcomings which he 
may have noticed in the organisation or activities of the Provincial 
Intelligence Branch. 


(iv) The Governor and the Provincial Administration. 


5 98, The question has been raised whether the Governor under a Belations 

Provincial Constitution such as is now proposed -will have at his betwe.en 
disposal sufficient information as to the current affairs of the Province (Governor 
to enable him to take timely action in a case where the due discharge provincial 
of any of his special responsibilities seems to call for his intervention Admimstra- 
10 This is a vita! issue, for the special powers of the Governor would tion. 
be entirely nugatory if, by reason of his divorce from current adminis- 
trative business, the circumstances which might require the exercise 
of those powers were brought too late to his notice. 

99 The Governor’s office is at the present time one of great Importance 
15 prestige and authority Of a large part of the Provincial Adminis- 

tration he is not only the titular but the actual liead; and m the Governor, 
administration of the “transferred subjects” also, where he is 
even now guided by the advice of Ministers, he is able to exercise 
an influence, both legitimate and constitutional, to an extent for 
20 which it W'ould probably be difficult to find analogies in the more 
politically developed States of Europe and America. He presides 
at meetings of his Ministers, and they are accustomed to look to 
him for assistance and support; and we see no reason why for many 
years to come a Council of Ministers, advising over the whole field, 

25 and not only over a part, of the provincial administration, should be 
anxious to deprive themselves of the assistance which a Governor of 
ripe experience will be able to give them, or regard themselves as 
representatives of an opposing interest. On the other hand, it has 
been pointed out to us ttiat much of the information of the Governor 
30 with regard to current affairs is derived from his intercourse with the 
Secretaries to Government, almost always members of the Civil 
Service, who by a practice of long standing enjoy the right of regular 
access to him for the purpose of discussing cases which in their view- 
merit his personal attention. Obviously the Governor as the head 
35 of the Provincial Executive must continue to have the unquestion- 
able right to send ^ for and to see any officer of his Government at 
any time, though ,no doubt under the new order such personal com- 
munication between a Governor and the Secretaries would not 
occur without the knowledge of the Ministers concerned. Beyond 

40 this, however, we recognise that, not only for the avoidance of error 
or misunderstanding, but also as a protection to the Governor in 
cases where his relations with Ministers may not he always har- 
monious, it is well to put certain specific powers in the Governor’s 
hands. 

45 . 100. The White Paper authorises the Governor, after consultation Rules of 

with his Ministers, to make, at his discretion, any rules which he 
regards as requisite to regulate the disposal of Government business ^ ' 



56 


The 

Governor’s 

staff. 


and the procedure to be observed in its conduct, and for the trans- 
mission to himself of all such information as he may direct^. We 
understand that both the distribution and conduct of public business 
have in India long been regulated almost entirely by rules of this 
kind, and there is therefore nothing strange or novel in the proposal. 6 
The Governor's rules under the new Constitution will no doubt 
require to be framed on rather different lines, and, if they are 
modified in some directions, to be expanded in others; but we 
see no ground for supposing that the rule making power cannot 
be adapted to meet all the reasonable requirements of the case. 10 
It would, for example, be competent for the Governor to prescribe 
by rule that orders on certain specified matters are not to be 
passed unless the decision on them has been initialled by him- 
self. This would ensure that all matters in that particular 
sphere were at least brought to his attention before action was 15 
taken upon them. We are not suggesting that the decision taken 
w’ould on that account be the Governor's alone, without, or contrary 
to, the advice of his Ministers. Unless his special responsibilities 
were involved, his decision would be guided by their advice; but 
that advice would be given after discussion, and the Governor 20 
would be in a position, if he had views of his owm on the matter, 
to invite Ministers to weigh and consider them before their advice 
is given. We give the above as an example only, for w^e do not 
conceive it our duty, even if w^e had the necessary special knowledge, 
to make recommendations on all the matters w^hich the rule making 25 
power could possibly include. But we think there ought in any 
case to be a rule laying down with precision the relations between 
the Governor, his Ministers, and the Secretaries to Government 
If it is to be the Council of Ministers who wall in future aid and 
advise the Governor, it is plain that the Governor can no longer BO 
be advised directly and independently by the Secretaries to Govern- 
ment; but we should regard it as extremely unfortunate if the 
latter were deprived of access to the Governor or prevented from 
submitting to him such papers as in their opinion he ought to see. 

We recommend, therefore, that it shall be specifically laid down in the B5 
Constitution Act that the rules of business shall contain a provision 
laying upon Ministers the duty of bringing to the notice of the 
Governor any matter under consideration in their Departments 
which involves or is likely to involve any of his special responsi- 
bilities; and requiring Secretaries to Government to bring to the 40 
notice of the Minister and of the Governor any matters of the same 
kind. 


101. It is essential that the Governor should have at his disposal 
an adequate personal and secretarial staff of his own. This is 
recognised in the White Paper, where it is proposed (rightly, in our 45 
opinion) that the- salary and allowances of such a staff are to be 
in Council, and, though included in the annual 
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proposals for the appropriation of revenue, are not to be submitted 
to the vote of the Legislature. ^ We think also that there should be 
at the head of this staff a capable and experienced officer of high 
standing. Such an officer would be a man fully conversant with 
5 the current affairs of the Province and in close contact with the 
administration; but "we do not for a moment contemplate as some 
of the Indian delegates seemed to think, that he should occupy in 
any sense a position analogous to that of a Deputy-Governor. 
There is no precise analogy between his position, as we conceive 

10 it, and that of any present-day civil servant in Whitehall; and 
we have no doubt that his duties will vary from time to time as 
constitutional practice and usage grow In some respects he will 
occupy the position at present filled by the Governor’s Private 
Secretary, but with duties of a wider and more responsible character. 

15 We think it right that he should in future be knowm by some other 
designation, and we suggest for consideration that of Secretary to 
the Governor. 


102. It is clear that the successful working of responsible govern- Influence of 
ment in the Provinces will be very greatly influenced by the character 
20 and experience of the Provincial Governors. We concur with of 

everything which has been said by the Statutory Commission on responsible 
the part which the Governors have played in the working of the 
reforms of 1919, ^ and we do not think that the part which they will ' 
play in the future will be any less important or valuable. We take 
25 note heie, though the matter is not altogether relevant to the subject 
which we have been discussing, of a suggestion pressed by some of 
the British India Delegation that in future Governors should always 
be appointed from the United Kingdom and indeed that there should 
be a statutory prohibition against the appointment of persons who 
30 are members of the Indian Civil Service. We cannot accept this 
suggestion. We hold strongly the view that His Majesty’s selection 
of Governors ought not to be fettered in any way; and, that there 
may be no misunderstanding on the point, we desire to state our 
belief that, in the future no less than in the past, men in every way 
35 fitted for appointment as the Governor of a Province will be found 
among members of the Civil Service who have distinguished them- 
selves in India. 


(v) Special Powers of Governor 

103. It is plain that purely executive action may not always Governor’s 
40 suffice for the due discharge of the Governor’s special responsibilities; special 
in some circumstances it may be essential that further powers should 
be at his disposal. This is recognised in the White Paper, in which it 
is proposed to give the Governor certain legislative and financial 

^ White Paper, Proposal 65. 

* Beport^ VoJ. I, para, 165, 
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powers. The powers which it is proposed to entrust to the Governor 
in the event of the breakdown in the constitutional machinery may 
also be considered under this head. 


104. As regards legislative powers, the White Paper proposes to 
empower the Governor at his discretion, to present, or cause to be 5 
presented, a Bill to the Legislature with a Message that it is essential, 
having regard to any of his special responsibilities, that the Bill 
should become law before a date specified in the Message, and to 
declare by Message in respect of any Bill already introduced that it 
should for similar reasons become la’w before a stated date in a form 10 
specified in the Message.^ If before the date specified the Bill is 
not passed, or is not passed in the specified form, as the case may be, 
the Governor will be empowered at his discretion to enact it as a 
Governor’s Act, either with or without any amendments made by the 
Legislature after receipt of his Message. Under the present Govern- 15 
ment of India Act, 'where a Provincial Legislature has refused leave 
to introduce, or has failed to pass in the form recommended by the 
Governor, any Bill relating to a reserved subject, the Governor may 
certify that the passage of the Bill is essential for the discharge of 
his responsibility for the subject and thereupon the Bill shall be 20 
deemed to have passed and shall, on signature by the Governor, 
become an Act of the Legislature. It will be seen, therefore, that 
one difference between the existing procedure and that which is now 
proposed is that in the former case a certified Bill is deemed to be 
an Act of the Legislature, whereas in the latter it is declared to be 25 
(what indeed it is) a Governor’s Act We agree that, in addition to 
the power of issuing emergency ordinances to which w'e refer later, 
the Governor should have this reserve power of legislation. We 
agree also with the proposed change in nomenclature, since vre 

can see no possible advantage in describing an Act as the Act of the 30 
Legislature when the Legislature has declined to enact it. But we 
go further. We agree with the members of the British-India 
Delegation in thi n ki n g it undesirable that the Governor should be 
required to submit a proposed Governor’s Act to the Legislature 
before enacting it. We do not, indeed, share the fear, which we 35 
understand ^ the British-India Delegates to entertain, that the 

Governor might use this procedure for the purpose of seeking support 
in the Legislature against his Ministers. Our objection rather is 
that the proposed procedure will be a useless formality in the only 
circumstances in which a Governor’s Act could reasonably be con- 40 
templated. If the obstacle to any legislation which the Governor 
thinks necessary to the discharge of his special responsibilities lies, 
not in the unwillingness of the Legislature to pass it, but in the 

unwillingness of his Ministers to sponsor it, his remedy lies, not in a 

Governor’s Act, but in a change of Ministry. If, on the other hand, 45 
the obstacle lies^ in the unwillingness of the Legislature, there can 
clearly be no point in submitting the proposed legislation to it, and 

Paper, Proposal 9^, 
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to do so might merely exacerbate political feeling. Since, however, 
there may be intermediate cases where an opportunity may usefully 
be given to the Legislature for revising a hasty or unconsidered 
decision previously made or threatened, we think that the Governor 
5 should have the power (which we presume he w^'ould, in any case, 
possess) to notify the Legislature by Message of his intention, at the 
expiration of, say, one month, to enact a Governor’s Act, the terms 
of w^hich would be set out in the Message. It would then be open 
to the Legislature, if it thought fit, to present an address to the 
10 Governor at any time Before the expiration of the month, praying 
him only to enact the proposed Act with certain amendments which 
he could then consider upon their merits; or it might even think fit 
to revise its former decision and to forestall the Governor by itself 
enacting legislation in the sense desired by him. 


16 105. We observe that the White Paper proposes that, whereas ^lodifica- 

temporary Ordinances, if extended beyond six months, are to be 
laid before Parliament, ^ there is no similar proposal in the case of pat>er 
Governor’s Acts. We consider that all Governor’s Acts should be proposal 
laid before Parliament and that the Governor before legislating suggested. 
20 or notifying his intention to legislate should have the concurrence 
of the Governor-General. 

106. The next special power which it is proposed to give the Ordinances. 
Governor is the power (for use in emergencies) of issuing temporary 
ordinances, to be valid for not more than six months in the first 
25 instance, but renewable once for a similar period.^ At the present 
time, this power is only exercisable, whether for a single Province 
or for the whole of British-India, by the Governor- General ; but we 
cannot doubt that in an autonomous Province it should in future 
be vested in the Governor himself. It was urged by the British 
30 India Delegation that the power should continue to be vested in the 
Governor-General; and, although we are unable to accept this 
proposal in its entirety, we agree that all temporary ordinances if 
extended beyond six months should be laid before Parliament, and 
that the concurrence of the Governor-General should be obtained. 

35 107. The White Paper next proposes that the Governor shall be Appropria- 

empowered to include in the annual appropriation of revenue revenues 
authenticated by him any additional amounts which he regards as 
necessary for the discharge of his special responsibilities, provided 
that the total amount so authenticated under any head of expenditure 
40 does not exceed the amount which was proposed to be appropriated 
under that head when the financial proposals for the year were first 
laid before the Legislature; that is to say, the Governor will have 
power to restore any sums included by him for the above purposes 
in the original proposals for appropriation, if the Legislature has 
45 subsequently rejected or reduced them.^ We have no comment to 

^ White Paper, Proposal 103. 

Ibid. 

5 White Paper, Proposal 00, 
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make upon this proposal, for it is clearly essential that the Governor 
should possess powers of this kind, if he is to be in a position at all 
times to discharge the special responsibilities which it is intended to 
impose upon him; and we think that the limitation w'hich is 
suggested on the exercise of the power is a* reasonable one. 5 


108. It is to be observed that the Governor will only be able to 
avail himself of the special powers, legislative and financial, 'which 
We have described above, when in his opinion one of his special 
responsibilities is involved and the due discharge of that responsi- 
bility requires the exercise of the power. In the case of a Governor’s 10 
Act or the restoration of a reiected appropriation, we have no doubt 
that this is a proper restriction to impose In the case, however, of 
the ordinance-making power, the matter does not seem at first sight 
to be so clear; for an ordinance assumes the existence of an emergency, 
and this might arise in connection with any branch of the adminis- 15 
tration, whether the Governor’s special responsibilities were involved 
or not. But notice that the White Paper also proposes that the 

Governor shall have power to make ordinances for the good govern- 
ment of the Province at any time "^^^hen the Legislature is not in 
session, if his Ministers are satisfied that an emergency exists which 20 
renders such a course necessary.^ Such an ordinance is to be laid 
before the Provincial Legislature and will cease to operate at the 
expiration of six weeks from the date of the re-assembly of the 
Legislature, unless in the meantime the Legislature has disapproved 
it by resolution in which case it will cease to operate forthwith. 25 
There are thus two kinds of ordinance contemplated, the first made 
on the Governor’s o'wn responsibility and in the discharge of his 
special responsibilities, the second on the advice of Ministers and 
therefore necessarily in a sphere in which the Governor will be 
guided by their advice. In these circumstances the w^hole field 30 
appears to be covered and we are satisfied that the Governor’s 
power of making ordinances on his own responsibility, but with the 
concurrence of the Governor-General, is properly limited to those 
cases only in which his special responsibilities are involved. 


109. Lastly, it is proposed to give the Governor power at his 85 
discretion, if at any time he is satisfied that a situation has arisen 
which for the time being renders it impossible for the government 
of the Province to be carried on in accordance with the provisions 
of the Constitution Act, to assume to himself by Proclamation all 

such powers vested in any Provincial authority as appear to him to 40 

be necessary for the purpose of securing that the Government of the 
Province shall be carried on efiectively. This Proclamation wdll 

have the same effect as an Act of Parliament, and will cease to be 
in force at the expiration of six months unless previously approved 
by resolutions of both Houses of Parliament, though it may 45 

be at any time revoked by similar resolutions.^ Events in 


1 White Paper, Proposal 104. 
* WTaite Paper, Proposal 105. 



61 


more than one Province since the reforms of 1919 have shown 
that powders of this kind are unhappily not yet unnecessary, and 
It IS too soon to predict that even under responsiole government 
their existence 'will never be necessary. We do not read the White 
5 Paper as meaning that the Governor, in the event of a breakdown of 
the constitutional machinery, is bound to take over the whole 
government of the Province and admmister it himself on his owr 
undivided responsibility. We conceive that the intention is to 
provide also for the possibility of a partial breakdown and to enable 
10 the Governor to take over part only of the machmery of government, 
leavmg the remainder to function according to the ordmary law. 

Thus the Governor might, if the breakdown were in the legislative 
machinery of the Provmce alone, still carry on the government with 

the aid of his Ministers, if they w'ere willing to support him, we are 

15 speakmg of course of such a case as the refusal of the Legislature to 
function at all, and not merely of lesser conhicts or disputes between 
it and the Governor. If we are right m our interpretation, w'e approve 
the proposals, and we are of opinion that it would be unwise, if not 
impracticable, to specify m any detail the action which the Governor 
20 should be authorised to take. A constitutional breakdown imphes 
no ordmary crisis and it is impossible to foresee what measures the 
cu’cumstances might demand. It is right, therefore, that the Governor 
should be armed with a general discretionary power to adopt such 
remedies as the case may require. 

25 110. It is clear that where the Governor is exercising his special Response 

powers or is acting m his discretion, he must be constitutionally bility of 

responsible to some authority, and that responsibility will be in governor to 
the first instance to the Governor-General acting m his discretion, ^ 

and through him to the Secretary of State and ultimately to Parlia- Parliament. 
30 ment. This is the efiect of the White Paper proposal,^ and its import- 
ance, particularly in the event, or the danger, of a complete or 
partial breakdown in the w’orking of the Constitution in a Province, 
has already been indicated in the first Section of our Eeport,^ where 
we speak of the interaction of the Governor-General’s and the 
35 Governors’ special powers and responsibilities. We shall have to 
consider another aspect of this subject in a later part of our Eeport,^ 

It is unnecessary for us to comment on it further here. 


(4) EBLA^riOifS the I^EOVlNOtAL ExBCtJTrVB and tiEGISLATUEfi 

40 111. In the preceding paragraphs we have approved the pro- 

posai of the White Paper to entrust certain wide discretionary powers importance 
to the Governor, and we have recommended that, in certain respects, of 
those powers should be strengthened and extended. We should Executive 
not’ wish to pass from this subject without some general review of ^ 


^ White Paper, Proposal 72. 

* Supra, para. 40. 

* Infra, paras. 221-2. See also supra, para. 97. 
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the broad considerations which have led us to these conclusions. 

The dominant consideration is the one which we have already 
emphasised: the vital importance in India of a» strong Executive 
it has seemed to us in the course of our discussions with the British 
India delegates that, in their anxiety to increase the prerogatives of 5 
the Legislature, they have been apt to overlook the functions of the 
Executive, an attitude not perhaps surprising in those to whom at 
the present time the Legislature ohers the main field of political 
activity. But if the responsibility for government is henceforward 
to be borne by Indians themselves, they will do well to remember 10 
that to magnify the Legislature at the expense of the Executive is 
to diminish the authority of the latter and to weaken the sense of 
responsibility of both. The function of the Executive is to govern 
and to administer; that of the Legislature to vote supply, to criticize, 
to educate public opinion, and to legislate; and great mischief may 15 
result from attempts by the latter to invade the executive sphere. 
The belief that parKamentary government is incompatible with a 
strong Executive is no doubt responsible for the distrust with which 
parliamentary institutions have come to be regarded in many parts 
of the world. The United Kingdom afiords a sufiSicient proof that a 20 
strong Executive may co-exist even with an omnipotent Parliament 
if the necessary conditions are present: and the strength of the 
Executive in this country may, we think, be attributed with not 
more justice to the support of a disciplined party than to the 
inveterate and cherished tradition of Parliament that the prerogatives 25 
of the Legislature are not to be jealously or factiously asserted in such 
a way as to prevent the Bong’s Government from being carried on. 
‘*His Majesty’s Opposition” is not an idle phrase, but embodies a 
constitutional doctrine of great significance. 


112. It is a commonplace that this tradition is as yet u nk nown 30 
in India and that Indian Ministries have not hitherto been able to 
rely on the support of a disciplined party. The Statutory Conunission, 
in surveying the work of the existing Provincial Constitution, 
observed that Governors, in choosing their Ministers, have had an 
exceptionally difficult task, and that it could seldom be predicted what 85 
following a Minister would have in the Legislature, quite apart 
from the fact that his acceptance of office was often followed, owing 
to personal rivalries, by the detachment of some of his previous 
adherents. It has been urged upon us by the members of the British- 
India Delegation that these difficulties will tend to disappear under 40 
responsible government. We hope that it will be so, and neither we 
nor the Statutory Commission would have recommended that the 
experiment should be made if we were not satisfied that under no 
other system can Indians come to appreciate the value of the tradition 
of which we have spoken. But it must be remembered that in two 45 
respects the difficulties of Provincial Ministries in the future may be 
greater than in the past. In the first place, they will not in future 
be able to rely upon the official bloc which, in the words of the 
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Statutory Commission “has helped to decrease the instability of the 
balance of existing groups in the Legislature and has made the 
tenure of office of Ministers far less precarious'*. In the second place, 
each Ministry may, as we have already pointed out, be a composite 
5 one The Legislatures will be based on a system of communal 
representation, and the Governor will be directed by his Instrument 
of Instructions to include in his Ministry, so far as possible, members 
of important minority communities A Ministry thus formed must 
tend to be the representative, not, as in the United Kingdom, of a 
10 single majority party or even of a coalition of parties, but also of 
minorities as such. Moreover, the system of communal representation) 
may also tend to render less effective the weapon to which, under most 
parliamentary constitutions, the executive resorts wffien confronted 
by an obstructive Legislature, the weapon of dissolution; for under 
15 such a system even a general election may well produce a Legislature 
with the same complexion as its predecessor. 


113 It is unfortunately impossible to provide against these 
dangers by any paper enactment regulating the relations between 
the Ministry and the Legislature. The British India delegates laid 
20 great stress upon the collective responsibility of the Provincial 
Ministries, and in their Joint Memorandum they urged that the 
Instrument of Instructions should contain a definite direction to the 
Governor that the collective responsibility of Ministers is to be 
introduced forthwith. This seems to us to confuse cause and effect. 
25 The collective responsibility of Ministers to the Legislature is not a 
rule of law to be put into operation at discretion, but a constitutional 
convention which only usage and practice can define or enforce; 
and, since that convention is the outcome and not the cause of 
ministerial solidarity, it is as likely to be hindered as helped by 
30 artificial devices which take no account of the realities of the situation. 
It is noticeable, for example, that, in Constitutions like that of Prance 
where the principle of collective responsibility is laid down in the 
Constitution, the effect seems to have been merely to introduce the 
formality of a joint resignation as a preliminary to every recon- 
35 struction of a Ministry. Our attention has also been drawn to the 
possibility of providing that a Ministry, after receiving a vote of 
confidence from the Legislature on its appointment by the Governor, 
should remain in office for a fixed period unless previously dismissed 
by him. The objection to this proposal, of which there are obvious 
40 possible variants, is that the existence of a Ministry which had not, 
in fact, the confidence of the Legislature could, in practice, be made 
impossible. There is every reason why Ministries in India should 
refuse to treat a hostile vote, even on a demand for supply, as 
necessarily entailing resignation; it may even be desirable that a 
45 Ministry should only resign on a direct vote of no confidence; but 
under a system of parliamentary government there is no effective 
method of securing statutory permanence of tenure to a Ministry 
faced by a consistently hostile Legislature. All that the framers of a 
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Constitution can do in this matter is to refrain from any paper 
provisions which might tend indirectly to prejudice the development 
of a sound relationship between Ministry and Legislature, We think 
that the wording of the Governor's Instrument of Instructions 
];roposed in the White Paper in regard to the selection of his Ministers 5 
should be re-examined with a view to giving greater latitude to the 
Governor. It is our earnest hope that, in the future, parties may 
develop in the Provincial Legislatures which will cut across communal 
lines, and the proposed wording of the Instrument of Instructions as 
it now stands might, if literally obeyed, 02 )erate to prevent both the 10 
growth of such parties and the formation of homogeneous Ministries. 

We recognise that nothing ought to be done at the present time which 
would excite suspicion or distrust in the mind of the minorities, but 
in this, as in other matters, we think that the course of wisdom is to 
give the Governor the 'oddest possible latitude. 15 
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114. It follows from these considerations that the only way of 
strengthening the Provincial Executives in India is to confer 
adequate discretionary powers on the Governor. These powers are 
defined in the White Paper, we think rightly, as being the Governor’s 
responsibilities, because it is on him that the corresponding special 20 
powers must, in the nature of things, be conferred; but the responsi- 
bilities are defined and the powers conferred, not for the purpose of 
superseding Ministers or enabling them to escape responsibilities 
w’hich properly belong to them, but primarily m order that the 
Executive as a whole may possess the authority which experience 25 
shows to be essential to the success of parliamentary government. 

To none of the Governor’s special responsibilities do these considera- 
tions apply with more force than to that relating to the Public 
Services; for the existence of an efficient and contented civil service, 
immune from political interference and free from political partialities, 30 
is the indispensable condition, not only for the efiective exercise of 
the Governor’s special powers, but also for the strength of the 
Executive as a whole. On this subject we shall have certain further 
proposals to make in a later part of our Eeport.^ Nor is the case 
different with the Governor’s extraordinary power, if the constitu- 35 
tional machinery should break down, to assume to himself (subject 
to the overriding authority of Parliament) any function of govern- 
ment that may appear to him necessary, even to the extent of 
suspending the Legislature and administering the Province without 
it. Like the power of dissolution, which it supplements, this power 40 
is designed to strengthen the Executive as a whole. We hope, and 
are willing to believe, that it will never become necessary to put this 
power into operation; but its existence in the background, together 
with the whole body of the Governor’s reserve powers, may well 
prove the most effective guarantee for the development of a genuine 45 
system of responsible government. 


1 Jn/m,pp. 173-192. 



115 We may be thought to have laid too great emphasis upon 
the difficulties likely to arise in the working of the new Constitution 
in an Indian Province , but we have endeavoured to describe the hes m 
situation as it has presented itself to us, \\ithout prejudice or exag- Indian 
5 geration; and if we have emphasised its difficulties, it is because 
we are anxious that Indians should not be misled by deceptive 
analogies with the constitutional practice of the United Kingdom 
Eesponsible government postulates conditions which Indians ^hem- 
selves have still to create. The success of the experiment which we 
10 advocate can only be proved by its results, and the political education 
both of the Legislatures and of the electorate is likely to be a slow 
process. But we are none the less convinced that Indians must be 
given the opportunity of purchasing their own experience, and we 
are at one with the Statutory Commission in seeing no future for 
15 responsible government in India unless the difficulties to which we 
have thought it right to draw attention are directly faced and in 
the end surmounted. 


(5) The Provincial Legislature 
Unicameral and Bicameral Legislatures 

20 116 The White Paper proposes that in each Governor’s Province Provincial 

there shall be a Provincial Legislature consisting, except in Bengal, 
the United Provinces, and Bihar, of the King, represented by the ’ 
Governor, and a Legislative Assembly. In the three Provinces 
named, it is proposed that the Legislature shall consist of the King, 

25 represented by the Governor, and a Legislative Council as well as a 
Legislative Assembly. It is also proposed that after a period of ten 
years, a bicameral Legislature may abolish its Legislative Council, 
and that a unicameral Legislature may present an address to the 
’ Crown praying for the establishment of a Legislative Council.i 


30 117. We are of opinion that Legislative Councils should also be SeooDd 

established in Bombay and Madras, where the conditions are sub- 
stantially the same as in Bengal and -the United Provinces. We s®©, for Bombay 
no reason for giving an exceptional power to the Provincial and 
Legislatures to amend the Constitution in this one respect, and we Madras. 

35 think that the abolition or creation of a Legislative Council should, 
instead, be included among the questions on which, as we shall 
later propose in our Report, 2 a Provincial Legislature shall have a 
special right to present an address to the Governor for submission 
to Has Majesty and to Parliament. Our recommendations for ail 
40 five Councils are set out in an Appendix to this part of our Report.^ 


1 
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White Paper, Proposal 74. 
Infra, paras. 380 and 381. 
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The Composition of the Legislatures 

118 The White Paper sets out in detail the proposed composition 
of each Provincial Legislature, specifying both the allocation of seats 
and the method of election to them.^ In the case of the Legislative 
Assembhes, these are based upon the Communal Award issued by 5 
His Majesty's Government on August 4th, 1932, with such 
modifications as have been rendered necessary (1) by the later pro- 
posal to create a new Province of Orissa, and (2) by the so-called 
Poona Pact of September 25th, 1932. It will be recalled that owing 
to the failure of the various communities to reach any agreement on 10 
the subject, principally because of a radical divergence of opinion 
cn the vital question of separate electorates and the distribution 
of communal seats. His Majesty's Government themselves 
reluctantly undertook the task of devising a scheme for the 
composition of the new Legislatures. When their Award was 15 
published, they announced their determination not to entertain 
any suggestions for its alteration or modification which w-ere not 
supported by all parties affected, but that if any of the communities 
mutually agreed upon a practicable alternative scheme, they would be 
prepared to recommend to Parliament that that alternative should be 20 
substituted for the corresponding provisions in the Award. In the 
Award special arrangements were made to secure representation 
for the Depressed Classes. These were criticised by Mr. Gandhi 
ns introducing an artificial division between two parts of the Hindu 
community, and he expressed his intention of “fasting unto 25 
death" as a protest against them. Thereupon negotiations were 
imtiated between representatives of the caste Hindus and of 
the Depressed Classes, and an agreement resulted which was 
embodied in the Poona Pact. This agreement in the view of His 
Majesty’s Government was within the terms of the announcement 30 
made by them, and therefore properly to be included as an integral 
part of the Commimal Award. 


119. The substance of the Poona Pact is the reservation to the 
Depressed Classes of a number of seats out of the seats classified as 
general seats in the Award, which means in effect out of Hindu seats, 35 
since Hindus form the great bulk of the general electorates These 
reserved seats will, however, be filled by an unusual form of double 
election. AU members of the Depressed Classes who are registered 
on the general electoral roll of certain constituencies will elect a 
panel of four candidates belonging to their own body, and the four 40 
persons who receive the highest number of votes in this primary 
election will be the only candidates for election to the reserved seat; 
but the candidate finally elected to the reserved seat will be 
elected by the general electorate, that is to say, by caste Hindus 
and by members of the Depressed Classes alike The number 45 
of seats reserved for the Depressed Classes under the Poona 


^ White Paper, Appendix III. 



Pact is practically double the number reserved under the 
Communal Award; though the latter gave the Depressed Ciasse-^ 
electors a vote in the general constituencies as well as for the special 
seats reserved for themselves ; but whereas under the Communal 
5 Award the Depressed Classes electors were to vote separately for the 
seats reserved for them as well as jointly with other Hindus in the 
general constituencies, under the Poona Pact there will now only be an 
election by the general electorate, although the candidates for 
election will have been previously selected by means of a primary 
10 election at which members of the Depre^'sed Classes only will be 
entitled to vote. Since the Pact does not, and indeed could not 
increase the total number of seats assigned by the Communal Award 
to the diferent Legislatures, it follows that any increase in the seats 
reserved for the Depressed Classes must involve a diminution in the 
15 seats which will be available for caste Hindus. 


120. The Communal Award was criticised by more than one witness The White 
who appeared before us on the ground that it operates inequitably 
in the case of Bengal, and even more inequitably with the modifica- accepted, 
tions resulting from the Poona Pact. There was also criticism of 
20 the Award from other Provinces in which the Hindus are in a 
minority; and we understand that recently there has been a growing 
tendency in some influential sections of the Hindu community to 
attack the foundation of the Award. Nevertheless, it is clear to us 
that there is among almost all the communities in India (not 
25 excepting the Hindu) a very considerable degree of acquiescence in 
the Award in the absence of any solution agreed between the com- 
munities; and in fact we entertain no doubt that, if any attempt were 
now made to alter or modify it, the consequences would be disastrous. 

The arrangement which it embodies appear to us to ^ be will 
30 thought out and balanced, and to disturb any part of^ it would 
be to run the risk of upsetting the whole. It accepts indeed the 
principle of separate electorates for the Muhammadan, Sikfa, Indian 
Christian, Anglo-Indian, and European communities, but we 
recognize that this is an essential and inevitable condition of any new 
35 constitutional scheme. We may deplore the mutual ^ distrust ot 
which the insistence on this, demand by the minorities is so ominous 
a symptom, but it is unhappUy a factor in the situation wMen 
cannot be left out of account, nor do we think that we can useMy 
add anything to what we have already said on the subject. Wa 
40 accept therefore the proposals in the White Paper for the composition 
of the Legislative AssembUes. As regards the Poona Pact we a e 
bound to say that we consider that the origmd proposes of 
Maiesty’s Government constituted a more equitable settlement of 
the general communal question and one which was more advantageous 
45 to the Depressed Classes themselves in their present stage of develop- 
ment. They united the two sections of the Hmdu commumty by 
rv,a.Trir,y them vote together in the general constituencies, thereby 
competing candidates to consider the well-bemg of both sections of 
Sek constituents when appealing for their support, while they secured 
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*to the Depressed Classes themselves sufficient spokesmen in the 
Legislature, elected wholljr by depressed class votes, to ensure their 
case bemg heard and to mduence voting, but not so numerous that 
the Depressed Classes would be unable to find representatives of 
adequate calibre. Under the pressure of Mr. Gandhi’s fast these 5 
proposals were precipitately modified ; but in view of the fact that 
His Majesty’s Government felt satisfied that the agreement come to 
at Poona fell within the terms of their original announcement and 
accepted it as an authoritative modification of the Communal Award, 
we are clear that it cannot now be rejected. Nevertheless, as we 10 
have said, objections to the Pact in relation to Bengal have since 
been strongly urged by caste Hmdus from that Province; and if, 
by agreement between the communities concerned, some reduction 
were made in the number of seats reserved to the Depressed Classes 
in Bengal, possibly with a compensatory increase in the number of 15 
their seats in other Provinces w^here a small addition in favour of 
the Depressed Classes would not be likely materially to afiect the 
balance of communities in the Legislature, we are disposed to think 
that the w^orMng of the new Constitution in Bengal would be 
facihtated. 20 

121. have ^ven careful consideration in this connection 
to the number of seats to be allotted to apecial interests and in 
particular to representations submitted to us in favour of a sub- 
stantial increase in the number of seats to be allotted to labour in 
the new Provincial Legislatures. Any material alteration in the 25 
number of seats allotted to special interests would inevitably involve 

a reopening of the Communal Award, and we have indicated above 
the objections to this. But we are in any case of opinion that 
the representation proposed in the White Paper for landlords, 
commerce and industry, universities and labour, may be regarded 30 
as striking a just balance between the claims of the various interests, 
and as afiording an adequate representation for them. We 
observe in particular that the representation of labour has been 
increased horn 9 seats in the present Provincial Legislative 
Councils to a total of 38, the present marked diSerence between the 35 
representation of labour and of commerce and industry being thus 
very substantially reduced. Having regard to this, to the large 
number of seats set aside for the ' Depressed Classes (whose repre- 
sentatives will to some extent at any rate represent labour interests), 
and to the extension of the franchise, which will bring on the electoral 40 
roll large numbers of the poorer and of the labouring classes, we are 
of opinion that the position of labour, the importance of which we 
fully recognise, is adequately safeguarded under the proposals 
embodied in the White Paper. 

I 

122. The Communal Award did not extend to the Legislative 45 
Council of any Province. The composition of these Councils which 

is set out in the White Paper is however based upon the same 
principles as the Communal Award; but, since the Legislative 
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Councils are much smaller bodies than the Legislative Assemblies 
and it would be impossible therefore to provide in them for the 
exact equivalent of all the interests represented in the Lower House, 
it is proposed to include a certain number of seats to be filled by 
5 nomination by the Governor at his discretion and aceoidingly 
available for the purpose of redressing any possible inequality or 
to secure some representation to women in the Upper Houses We 
think that this, is a reasonable arrangement, and we have included 
provision for it in the detailed recommendations which are set out 
10 in the Appendix above referred to. We think that the Legislative 
Councils should not be dissoluble, but that one-third of their members 
should retire at fixed intervals of three years. 


The Provincial Franchise 

123. The provincial electorate under the existmg franchise numbers The ^ 
15 approximately 7,000,000 men and women, or about S per cent of 
the population of British India. It will be recalled that the 
Southborough Committee in 1919, on • whose recommendations the 
prerent franchise is based, were of opmion that the time was not ripe 
for any extension of the franchise to women, but Parliament required 
20 the Electoral Eules made under the Government of India Act to be 
so drawn as to enable the Provincial Councils to pass resolutions 
admitting women to the franchise on the same terms as men, and 
resolutions for that purpose have in fact been passed in everv 
Province except the North-We't Erontier Province. But, since the 
25 franchise is in the main a property qualification and few Indian 
women are property owners in their own right, the number of women 
thus admitted to the franchise was very small and does not at the 
present time amount to more than about 315,000. 


124. The Statutory Commission were of opinion that the existing The 
30 franchise was too limited and recommended that it should be ® 

extended so as to enfranchise about 10 per cent, of the total statutory 
population, and they laid a special emphasis upon the need for 
increasing the ratio of women to men voters. In 1932, between pranohise 
the Second and Third Sessions of the Bound Table Conference. Committee. 
35 a Franchise Committee, which was presided over by one of our own 
number, was appointed by His -Majesty’s Government for the purpose 
of examining the whole subject, w-ith a view to an increase of the 
electorate to a figure not less than the 10 per cent, of the population 
suggested by the Statutory Commission nor more than the 25 per 
40 ceS suggested at the First Session of the Bound Table Conference 
We are greatly indebted to the admirable and exhaustive Ee^rt 
of the Franchise Committee, which reached its conclusms after 
prolonged and intensive discussions in India with t^ 

Governments and with Provincial ^anchise Com^ttes; and we 
45 are satisfied that their recommendations have met 

support from Indian opinion, eitpresaed not only in India but 
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also at the Thhd Session of the Eound Table Conference, in the 
evidence of the witnesses who appeared' before ns, and in the 
discussions which we have had with the British-India delegates. 

125. The proposals of His Majesty’s Government for the Provincial 
Franchise are set out in Appendix V to the AVhite Paper, and are 5 
essentially based, with certain modifications of minor importance 
only, save in the case of the w^omen’s franchise, on the Eeport of the 
Franchise Committee. We are informed that the proposals have the 
general support of the Government of India and of the Provincial 
Governments. The basis of the franchise proposed is essentially, 10 
as at present, a property qualification (that is to say, payment of 
land revenue or of rent in towns, tenancy, or assessment to income 
tax). To this are added an educational qualification and certain 
special qualifications designed to secure an adequate representation 

of women and to enfranchise approximately 10 per cent, of the 15 
Depressed Classes (called in Appendix V Scheduled Castes); it is 
also proposed to enfranchise retired, pensioned and discharged 
officers, non-commissioned officers and men of His Majesty's Eegular 
Forces, and to provide special electorates for the seats reserved for 

special interests, such as labour, landlords and commerce. The 20 

individual qualifications vary according to the circumstances of the 
different Provinces : but the general effect of the proposals is to 

enfranchise approximately the same classes and categories of the 
population in all Provinces alike. 

126. We were warned, and can readily believe, that pending the 25 

jjreparation of electoral rolls the figures furnished to us must of 

necessity be regarded as only approximate It is, how’^ever, estimated 
that the proposals in the White Paper would, if adopted, create a 
male electorate of between 28,000,000 and 29,000,000, and a female 
electorate of over 6,000,000, a® compared with the present figures of 80 
7,000,000 and 315,000; that is to say, 14 per cent, of the total 
population of British India would be enfranchised as compared with 
the jjresent 3 per cent.; and the proposals, therefore, go beyond the 
percentage suggested by the Statutory Commission and are nearE-" 
midway between the maximum and minimum percentages suggested 35 
by the First Eoimd Table Conference. 

127. We are satisfied on the information before us that the 
proposals taken as a whole are calculated to produce an electorate 
representative of the general mass of the population and one which 
will not deprive any important section of the community of the means 40 
of giving expression to its opinions and desires. The proposals will 

in the case of most Provinces redress the balance between town 
and country, which is at the present time too heavily weighted 
in favour of urban areas; they will secure a representation 
for women, for the Depressed Classes, for industrial labour, and for 45 
special interests; and they will enfranchise the' great bulk of the 
small landholders, of the small cultivators, of the urban ratepayers, 
as well as a substantial section of the poorer classes. 
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128. The difficulties which must always attach to any great and The 
sudden extension pf the 'franchise, both in connection with the proposals 
compilation of the electoral roll and in the actual conduct of elections, 
are mainly administrative in India, because literacy is rare and the practicable. 
5 number of persons available to act efficient Eeturning Officers 
extremely limited. These are practical obstacles which ardent 
reformers are sometimes apt t.o forget; but we are informed that, 
while the strain of the first election will undoubtedly be considerable, 
the electorates proposed, subject to certain minor modifications and 
10 to one more important modification which we recommend below in 
the case of Bihar and Orissa, are accepted by the responsible authori- 
ties as administratively practicable. The existing system of election 
is the direct system, which has been in force since 1920, and appears 
on the whole to have worked well The Franchise Committee, after 
15 an exhaustive investigation of possible alternatives, recommended 
its retention, and they have the support both of the authorities in 
India and of Indian opinion. The proposals in the White 

Paper are accordingly based upon direct election by territorial con- 
stituencies m the case of the various communities, special an*ange- 
20 ments being made for election in the case of the constituencies which 
represent special interests. We are informed that His Majesty’s 
Government are not yet in a position to submit their final proposals 
for the nature of the constituencies which are to return women, for 
the detailed allocation as between trade union and special labour 
25 constituencies of the seats allocated to labour, and for the 
qualifications to be prescribed in the case of certain of the con- 
stituencies representing special interests. These matters are still 
under investigation in India and proposals ^vith regard to them innst 
depend on the result of further expert examination. We w^ould at 
80 this stage lecord, however, our acceptance of the pioposal that the 
seats allocated to labour should be allocated in part to trade 
unions and i-u part to special labour constituencies. As regards 
the women’s seats, we are provisionally, subject to consideration of 
special local difficulties, in favour of the reservation of seats in con- 
35 stituencies farmed for the purpose and containing both men and 
women. VVe are inclined to think it desirable that those con 
stituencies should be both urban and rural, and we should see no 
objection to their area being varied by rotation should this prove to 
be desirable and practicable. 


40 129. We have carefully examined a suggestion to substitute for Suggestions 

direct election in territorial constituencies an indirect system of for group 
election by means of local groups. At fir<st sight an arrangement of 
this nature would appear to have the advantage of widening the basis considered, 
of the franchise, of giving an equal vote at the primary stage to every 
45 adult, of facilitating vo-ting by the primary elector, and pf securing 
a more experienced and intelligent secondary elector; and having 
regard to these considerations, we felt it our duty, despite the fact 
that discussion and experiment in India had led the Indian Franchise 
Committee to reject it, again uo consider its practicability. The 
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effect of the evidence given before us by witnesses of great experience 
has however been to show that, superficially attractive as a system 
of group election may be, the objections to it in existing conditions 
in India are decisive We have been especially impressed by the 
administrative difficulties involved in constituting electoral groups, 5 
given the existence of caste and the reality of the communal problem, 
and by the argument that faction run^! so higli in many Indian villages 
that group elections would hievitably become highly contested tod 
that it would be necessary to provide for them all the machinery of an 
ordmary election. We were also informed, not only that conditions in 10 
the^ villages had changed so materially of late that the circumstances 
which some six or seven years ago made it justifiable to put foinvard 
a proposal for the use of the group system no longer existed, but 
that there was no real support for the introduction of such a system 
from any quaner in India. In the light of our further investigation 15 
of this question we are satisfied that in the case of the Provincial 
Legislatures th© balance of advantage at the present moment clearly 
hes in retaining the system of direct election. We do not however 
desire to be understood as reporting against the introduction of 
some system of indirect election in th© future. The considerations 20 
wbieh we have advanced against its adoption at the present moment 
may lose much of their force as social conditions change, .and as 
self-government develop in the Provinces The 

Sr them- 

hS ’ S r Parliament will be ready to 26 

maTbe mL u recommendations wLich 
y be made m it hereafter by Provincial Legislatures. 
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per annum; but, since the White Paper was laid before Parliament, 
the ProvinciaJ Government after further investigation have reported 
that administrative considerations make it impossible to deal with 
so large an electorate as this franchise would create. We recommend 
S that, in view pf this undoubted difficulty, the rural franchise in 
Bihar and Orissa should be raised from six annas to nine annas; 
and we also recommend that, in view of the dislocation caused by 
the recent earthquake, the geneial rural franchise in the Province 
should as a temporary measure be fixed at twelve annas for the 
10 purpose of the first election under the new Constitution.! We 
recognise that these recommendations, if adopted, will produce in 
Bihar and Orissa a percentage of enfranchisement much smaller 
than in any other Province, but we think that they are justified 
by the special circumstances of the case. We also recommend, 

15 as part of the arrangements which have been made with His Exalted 
Highness the Nizam in connection with the Berars, that in the case of 
Berar constituencies the educational qualification should include the 
passing of a corresponding examination in Hyderabad, and that the 
military service queilification should cover retired, pensioned or 
■20 discharged cfficers. non-commissioned officers or soldiers of His 
Exalted Hignness’s regular forces. 

132. The present ratio of women to men electors for the Provincial ’vvomen’s 
Legislatures is approximately 1:20. The recommendations of the franchise 
Franchise Committee would increase the ratio t.a 1:4*6, by 
25 the franchise to all women (1) who possess a property qualification with 
in their own right; who are the wives or widows of men with Franchise 
the property qualification for the present Provincial Legislatures 
(slightly different qualifications are proposed for Bihar and Orissa recom- ^ 
and for the Central Provinces); and (3) who have an educational 
30 qualification of literacy (this last qualification to be registered only on 
application by the potential voter). The proposals in the White Paper 
are identical with those of the Franchise Committee, save that women 
qualified in respect of property held by a husband are required to make 
application to be placed on the electoral roll, and that the educational 
35 standard has in most cases been substantially raised. We are informed 
that, on the latest estimates available, these proposals w’ouid 
produce a women’s electorate of some 6,000,000, as against 
a male electorate of between 28,000,000 and 29,000,000, a 
ratio approximately equivalent to that recommended by the 
40 Franchise Committee. But of these 6,000,000 only some 2,000,000, 
that is to say, wpmen qualified to vote in respect of the ownership 
of property in their own right, would automatically be placed upon 
the roll; for the remainder, who w'ould be qualified in respect either 
of property held by a husband or of education, an application to the 
45 Eeturning Officer would be required. We have received very strong 
representations from representatives of women’s organisations and 


^ Corresuonding modifications will be necessary for Sambalpur and Santhal 
Parganas, for which a special franchise is proposed in the White Paper. 

I 7 
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from rGprosontativG women both, m this country and in India that 
the effect of this proposal would be to prejudice very seriously the 
Losition of women under the new Constitution. On the other hand, 
we are informed that the authorities in India view with apprehension 
yny proposals which would substantially increase the administrative 5- 
difficulties hkely in any event to be caused in polling the new and 
extended electorates, and they have urged also the importance of 
giving full weight in connection with the w^omen’s franchise to 
Indian social conditions. 

138. Apart from the difficulties involved in the retention of the 10' 
“application’ ' requirement, we have received strong representations 
in favour ol the substitution of the literacy qualification (to be 
registered on application) recommended by the Franchise Com- 
mittee for the qualification uf an educational standard proposed in 
the White Paper. It has been urged before us that in many Provinces 15 
the educational standard proposed in the White Paper is so high 
that it will seriously prejudice the legitimate claims of women in 
general, and in particular the woman who has been educated at 
home. Piepresentations have also been made to us in favour of the 
extension ,of the franchise to the wives of men with the military 20 
service qualification for the vote and the pensioned widows and 
mothers of Indian officers, non-commissioned officers and soldiers of 
the regular forces ^ 

134. We have given anxious consideration to &ll these questions We 
concur in everything which has been said by the Statutory Commission 25 
on the necessity for improving the status and extending the influence 
of the women of India, and it is in our opinion impossible to exaggerate 
the importance of securing in the new Constitution a substantial 
increase of enfranchised women. “The women’s movement in 
India,” the Commission observe, “holds the key of progress, and the 30’ 
results it may achieve are incalculably great. It is not too much ip 
say that India cannot reach the position to which it aspires in the world 
until its women play their due part as educated citizens.”! This 
is profoimdly true and must be realised by every Indian who has the 
interests of his country at heart. We are only to,o well aware of the So 
formidable obstacles which every reformer in this field will encounter, 
and we have reason to believe, for example, that there is even now 
9 large body of opinion in India w'hich would condone the dreadful 
practice of suttee. We are, therefore, all the more convinced of the 
necessity for strengthening the position of women under the new 4(J 
Constitution, and we are not satisfied in the light of the discussions 
which have taken place that the proposals in the White Paper are 
adequate to achieve this object. We are particularly impressed by 
the unfortunate consequences likely to follow from the “application” 
requirement, though we fully recognise that under existing conditions 45 
there are strong arguments which can be adduced in favour of it. 

We , sympathise also with ’ the contention that the standard of the 


* Report, Vol. I, para. 71. 
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educational qualification is too high, and we are wholly in a’greement 
with those who desire to enfranchise the wives of men with tlie 
military service qualification for the vote, and the pensioned widows 
and mothers of Indian ofificers, non-commissioned officers and soldiers 
5 of the Eegular forces. 


135 In these circumstances, after a* careful examination of the Modifica- 
whole problem and in the light of further enquiries which have tions m 
been made at our request by the Government of India and the local Whit© 
Governments, we recommend the following modifications in the ^^^^osals 
10 White Paper proposals for the women’s franchise; and we record reiSm-^ 
our opinion that it should not be beyond the administrative capacity niended. 
of the Provincial Governments to give effect to them, even though 
they may involve some temporary difficulties in the early days of 
the new Constitution: — (1) that the ‘"apphcation” requirement 
15 should be dispensed with in the case of women qualified in respect 
of a husband’s property in Bengal, Bihar and Orissa, the Central 
Provinces, and in urban areas in the United Provinces; (2) that 
in Bombay, the Central Provinces, the United Provinces, the Punjab, 
and Assam a literacy qualification should be substituted as the educa- 
20 tional qualification; (8) that in every Province, subject, however, to 
further consideration in the case of the North West Frontier Province, 
the wives of men with the military service qualification for the 
vote, and pensioned widows and mothers of Indian officers, non- 
commissioned officers and soldiers of the Eegular forces should 
25 be enfranchised, registration in this case being on application 
only; and (4) that in cases in which registration will still be only 
on application steps should be taken to mitigate the deterrent 
effect of this requirement on the registration of votes by women, 
e.g., by allowing women to make application by letter (responsi- 
30 bility for satisfying the registering officer of their eligibility for 
enrolment resting with the applicant), by permitting application 
by the husband (subject to suitable penalties in the event of false 
statements, etc.) on behalf of a wife, and by the entry of a woman’s 
name as ''wife of A.B.C.” in cases in which, for social or religious 
35 reasons, there is any objection to the entry of the actual name on 
the electoral roll. 


136. Before leaving this subject we wish to place on record our Recom- 
view that it is important to attain at as early a date as possible, and 
if practicable before the second election under the new Constitution, women s 

40 the ratio of not less than approximately one woman to five men franchise, 
electors, save possibly in Bihar and Orissa, which was recommended ^ 
by the Indian Franchise Committee. We understand that in most 
Provinces under the proposals embodied in the White Paper, with 
the modifications proposed by us above, the ratio of women to men 
45 eligible to exercise the franchise will be higher than 1:5; but the 
deterrent effect of the "application” requirement, so long as it is 
necessary to retain it, particularly in the ease of women qualified in 
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respect of a husband property, is likely in practice to iDroduce a 
nvueh less farourable ratio of women to men on the electoral register*^ 

In certain Provinces, moreover, the ratio even of women eligible to 
vote to men may apparently be less favourable than 1 5 The 
remedy for this situation is, in onr opinion, the withdrawal of the 5 
'‘application” requirement, at any rate in the case of wives or 
widows qualified in respect of a husband's property, at as early a 
date as practicable, with a consequent increase in the number of 
•women on the electoral roll We are in favour also of the lowering 
of the educational standard for ^vomen to literacy in those Provinces 10 
ill which a liigher standard is now proposed before the second election 
under the new’ Constitution; this should result in the Provinces in 
question in a further increase in the number of w'omen eligible to 
exercise the franchise 


137. The Franchise Committee recommended the adoption of the 15 
Upper Primary Standard as a general educational qualification for 
men. The White Paper substitutes a higher standard in certain 
Provinces. It has been represented to us that the adoption of a 
high educational qualification, and in particular of the matriculation 
standard, w’ould have an unfortunate result on male education and 20 
w’ould discriminate against the boy attending the vernacular middle 
school in favour of the boy matriculating in the secondary school. 

We think this objection has considerable force. It may be im- 
possible at the present moment for some Provinces to adopt, as 
some other Provinces propose to do, so low a standard as the 25 
completion of the fourth class of the primary school, or even the 
leaving examination of a middle school, partly owing to lack of 
records and partly owing to the number of persons who would thus 
be enfiranchised. But we think that it should be open to the 
Provincial Government to prescribe at least any middle school 30 
certificate as the qualification for the suffrage. 


138, We desire in conclusion to draw attention to the question of 
election expenses and corrupt practices. The White Paper proposes 
that, save as otherwise provided in the Constitution Act itself, the 
Provincial Legislatures should be empowered to make provision 35 
for matters connected with the conduct of elections, but that until 
they do so existing laws or rules, including laws or rules providing 
for the prohibition and punishment of corrupt practices or election 
offences, should remain in force. The Statutory Commission observed 
that they had no wish to over-emphasise, but that they could not 40 
^aregard, the indications to them in more Provinces than one of the 
presence and effects of corruption; and they urge therefore that 
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suitable limits should be defined and enforced for election outlay, 
the existing law being in their opinion inadequate.^ We think that 
this is a matter which mQ>j properly engage the attention of His 
Majesty’s Government, and it may be thought desirable that 
5 the Constitution Act itself should embody provisions with regard 
to it. We desire to add in this connection that it would, in our 
opinion, be unwise to abandon, as the White Paper proposes, the 
disqualification for candidature for a legislative body which under 
existing Piules follows (subject to a dispensing ^ power) upon con- 
10 viction for a criminal offence involving a sentence of imprisonment 
exceeding one year. 

139. The question of a future extension of franchise, is one which Future I 

extension 

cannot be divorced from the question of other amendments of the of 
Constitution Act. We do not therefore discuss it in this place and 
15 reserve our observations for a later part of our Eeport, in which the 
whole problem of vrhat may conveniently be called Constituent 
Powers is considered. ^ 


Powers of Provincial Legislatures 

140. We have referred elsewhere to the Lists in Appendix VI of the Powers of 
20 White Paper, which set out the subjects with respect to which the 
Provincial Legislatures will have the power of making laws for the 
peace and good government of the Province, an exclusive power in 
one case (List 11) and in the other a power exercisable concurrently 
with the Federal Legislature (List III), and further discussion of them 
25 is unnecessary here. Certain restrictions on these legislative powers 
are however proposed. In the first place the Provincial Legislatures 
will not be competent to make any law afiecting the Sovereign or the 
Eoyal Family, the sovereignty or dominion of the Crown over any 
part of British India, the law of British nationality, the Army, Air 
30 Force, and Naval Discipline, Acts, or the Constitution Act itself, 
save in the last case in so far as the Constitution Act otherwise 
provides. 2 Few, if any, of these subjects are likely to come within 
the scope of the legislative powers of the Provincial Legislatures, as 
defined by Lists II and III, and the restriction is therefore more 
35 apparent than real, though we agree that it is a proper one The 

Legislatures will also have no power to make certain laws of a 

1 Report, Vol. II, para. 110. 

2 Infra, paras. 374^381. 

3 Whit© Pap©r, Proposals 119-120* 
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discriminatory kind, a subject wbicb it will be move convenient to 
discuss later.^ Secondly, the consent of the Governor-General, given 
at his discretion, wdl be required to the introduction in a Provincial 
Legislature of legislation which (1) repeals, amends, or is repugnant 
to, any Act of Parliament extending to British India or any Governor 5 
GeneraPs Act or Ordinance, or (2) which afiects any Department 
reserved to the control of the Governor- General, or (3) which affects 
the procedure regulating criminal proceedings against European 
British subjects. Thirdly, the consent of the Governor, given at his 
discretion, will be required to the introduction of legislation (1) 10 
which repeals, amends, or is repugnant to, a Governor's Act or 
Ordinance, or (2) vrhich affects religion or religious rites and usages. 


Modifica- 
tion' of the 
White 
Paper 
proposals 
recom- 
mended. 


141. We do not think that the consent of the Governor should 
any longer be required to the introduction of legislation which affects 
religion or religious rites and usages. We take this view, not because 15 
we think that in practice the necessity for such consent might 
prejudice attempts to promote valuable social reforms, w^hich has 
been suggested as a reason for dispensing with it, but because in 
our judgment legislation of this kind is above all other such as ought 
to be introduced on the responsibility of Indian Ministers. We have 20 
given our reasons elsewhere for holding that matters of social reform 
which may touch, directly or indirectly, Indian religious beliefs can 
best be undertaken with prospect of success by Indian Ministers 
themselves; and, that being so, we think it undesirable that their 
responsibility in this most important field should be shared with a 25 
Governor. It has been represented to us that the removal of the 
safeguard of the Governor's previous sanction may operate to the 
disadvantage of small minorities such as the Indian Christians who 
would not be in a position to make effective their objections to 
legislation which they regarded as prejudicial. But we do not think 30 
that the recommendation we have just made is, in fact, open to this 
criticism The Governor could always prevent the introduction or 
secure the withdrawal of any legislative proposal by his Ministers 
which he regarded as inconsistent with the discharge of his special 
responsibility for the protection of minorities, and he would, in 35 
ad<Sh.tion, be free, as indicated in the next paragraph, to refuse his 
sspent to any Bill which had been passed by the Legislature, if, in 
Ms opinion, it were undesirable on any ground that it should become 
"It.wdtjld 1:^ op^ tO'^jm to. intimate to the Legislature by 
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Message or otherwiise the attitude which he felt bound to take to any 
proposal under discussion to the extent even of making it clear that 
he would be unable to accord his assent to the proposal if the 
Legislature were to pass it. It has further been objected that the 
5 mere introduction of legislation affecting religion or religious rites and 
usages might be dangerous at times of religious or communal disturb- 
ance, and might indeed itself produce such disturbance. We observe, 
however, a Proposal in the White Paper”^ whereby the Governor would 
be empowered, in any case in which he considers rhat ,a Bill introduced 
10 or proposed for introduction, or any clause thereof, or any amend- 
^ ment to a Bill moved or proposed, would affect the discharge of his 
special responsibility for the prevention of any grave menace to the 
peace or tranquillity of the Province, to direct that the Bill, clause 
or amendment shall not be further proceeded with. We understand 
15 that this proposal is, in fact, intended to meet precisely such a 
situation as that just indicated — ^namely a situation in which the 
mere discussion of a questibn in the Legislature might itself so disturb 
public opinion as to give rise to disorder. We entirely concur that 
the Governor should possess such a power, but we think that his 
20 Instrument of Instructions should make quite clear the purpose for 
which it is designed, namely, that it is not primarily intended as a 
safeguard against the passing into law of a measure which the 
Governor considered dangerous to peace and tranquillity. For this 
p'urpose the safeguard is the power of withholding assent. 

25 142. We had also thought at first that a Provincial Legislature ought Acts of 

not tc be empowered (as they are not empowered at present) to pass a Parliament 
law which repeals or is repugnant to an Act of Parliament extending to to^n^a^ 
British India, even though the prior consent of the Governor- General 
to its introduction in the Legislature might be required! We under- 
go stand, however, that the great bulk of the existing law of India is 
the work of Indian legislative bodies and that there are, in fact, very 
few Acts of Parliament (apart from those relating to subjects on 
which it is proposed that the Legislatures shall have no power to 
legislate at all) which form part of the Indian statute book, and 
B5 fewer still dealing with matters which will fall within the Provincial 
sphere. In these circumstances we think that the proposal should 
stand; but the Governor’s Instrument of Instructions should direct 
him to reserve Bills which appear to him to fall within this category. 

143. The proposals with regard to the Governor’s assent to Bills 
40 are in standard constitutional form.2 They provide that the assent 
Governor may at his discretion either assent to a Bill, or refuse his to Bills, 
assent, or may reserve the Bill for the consideration of the Governor- 
General, who may in his turn either assent or withhold his assent or 
reserve the Bill for the signification of His Majesty’s pleasure; we 
45 regard this discretionary power as a real one to be used whenever 
necessary. We note a proposal whereby the Governor would he 
empowered to return a Bill to the Legislature for reconsideration in 
whole or in part, together with such amendment, if any, as he may 

1 White Paper, Proposal 94. 

^ White Paper, Proposal 88. 
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recommend. A provision of this kind (which has Dominion as well as 
Indian precedent in its favour) may, we think, prove extremely 
useful for the purpose of avoiding or mitigating a conflict between 
the Governor, or, perhaps thfe Governor and his Ministers, and the 
Legislature, and will aflord opportunities for compromise which would 5 
not otherwise be available. 

144 It is proposed that the powers of a Provincial Legislature 
shall not extend tc any part of the Province which is declared to 
be an “Excluded Area'' or a “Partially Excluded Area." In 
relation to the former, the Governor will himself direct and control 10 
the administration; in the case of the latter he is declared to have 
a special responsibility. In neither case will any Act of the Provincial 
Legislature apply to the Area, unless by direction of the Governor 
given at his discretion, with any exceptions or modifications which . 

he may thihk fit. The Governor will also be empowered at his 15 

discretion to make regulations having the force of law for the peace 
and gcod government of any Excluded or Partially Excluded Area, 
but subject in this case to the prior consent of the Governor- General. 

We have already expressed our approval of the principle of Excluded 
Areas, and we .accept the above proposals as both necessary and 20 
reasonable,! so far as the Excluded Areas proper are concerned. 

We think, however, that a distinction might well be drawn in this 
respect between Excluded Areas and Partially Excluded Ai’eas, and 
that the application of Acts to, or the framing of Eegulations for, 

Partially Excluded Areas is an executive act which might appro- 25 

priately be performed by the Governor on the advice of his Ministers, 
the decisions taken in each case being, of course, subject to the* 
Governor's special responsibility for Partially Excluded Areas, that 
is to say, being subject to his right to differ from the proposals of his 
Ministers if he thinks fit. 30 

Procedure in the Legislatures, 

14o. We approve the proposals in the White Paper that the power 
to summon and appoint places for the meeting of the Provincial 
Legislature, and the pcwer of prorogation and dissolution, shall be 
vested in the Governor at his discretion. It is rightly proposed 35 
that the Provincial Legislature itself shall have ample power to* 
regulate its own procedure and business; but we note with approval 
that the Governor is to he empowered at his discretion, after con- 
sultation with the presiding ofBcer of the Legislature, to make rules 
regulating procedure and the conduct of business in relation to 40' 
matters arising out of, or affecting, any of his special responsibilities, 
and that any rules made by liim for "this purpose will prevail over 
any rule made by the Legislature itself which may conflict or be 
inconsistent with them. 2 

146. The proposals with regard to financial procedure seem to us 45 
generally to be well considered. They are based upon the principle, 
which must always be the fotmdaticm of any sound system of publio 

^ White Paper, Proposal 108. 

* White Paper, PTOposal 102. 
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finance, that no proposal for the imposition of taxation or for the- 
appropriation of public revenues, nor any proposal affecting or 
imposing any charge upon those revenues, can be made without tilie 
recommendation of the Gcvernor; that is to say, it can only be made 
5 on the responsibility of the Executive 1 We understand that, apart 
from this, legislative procedure in matters of finance differs in India 
from that which exists in the United Kingdom. There is, for example^ 
no annual Appropriation Act in India, the proposals for the appropria- 
tion of revenue which require a vote of the Legislature being sub- 
10 mitted to the Legislature in the form only of Demands for Grants, 
and a resolution of the Legislature approving a Demand is sufficient 
legal warrant for the appropriation. No substantial alteration in 
this system is suggested in the White Paper, and, though we have 
given some consideration to the matter, we are satisfied that no 
15 good reason has been shown for modifying in the new Constitution 
Act a system with which Indians are familiar and which appears to 
have worked sufficiently well in practice. We assume, of course, 
that, as at present, the Governments in India will, within limits, 
continue to possess powers of “virement'’ or reappropriation. 

20 147. The proposals for the annual appropiiation of revenue will, Annual 

according to the White Paper, be grouped in three categoriesS: 

(1) those which will not be submitted to the vote of the Legislature, priation of 
though (with one exception) they will be open to discussion; revenue. 

(2) those which will be so submitted; and (B) proposals, if any, which 
25 the Governor may regard as necessary for the fulfilment of any of his 

special rc*sponsibilities The importance of those which fall into the 
first category makes it desirable that we should set them ouli in full, 
and they are as follows: — 

(i) Interest, Sinking Eund Charges and other expenditure 

30 relating to the raising, service, and management of loans; 

expenditure fixed by or under the Constitution Act; expendi- 
’ ture required to satisfy a decree of any Court cr an arbitral, 
award ; 

(ii) The salary and allowances of the Governor (these will not 

35 be open to discussion); of Ministers; and of the Governor's 

personal or secretarial staff; 

(iii) The salaries and pensions, including pensions payable to 
their dependants, of Judges of the High Court or Chief Court or 
Judicial Commissioners; and expenditure certified by the 

40 Governor, after consultation with his Ministers, as required for 
the expenses of those Courts; 

(iv) Expenditure debitable to Provincial revenues required for 
the discharge of the duties, imposed by the Constitution Act on 
the Secretary of State; , 

45 (v) The salaries and pensions payable to, or to' the dependents 

of, certain members of the Public Services and certain other 
sums payable to such persons. 


^ White Paper, Proposal 95. 

® White Paper, Proposals 95—100, 
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148. It will be observed that most of these Heads of Expenditure 
are identical with, or -analogous to, payments which would in the 
United Kingdom be described as Consolidated Eund charges and as 
such would not be voted annually by Parliament. The two principal 
exceptions are the salaries of Ministers and the salaries and pensions 5 
payable to certain members of the Public Services or to their 
dependants We think the inclusion of Ministers’ salaries is justified. 

The convention in this countrj’^ whereby a motion for a nominal 
reduction in the salary of a Minister has become a convenient 
method of criticizing a Department or ventilating grievances appears 10 
not to have established itself in India. On the contrary, Legislatures 
have been known to mis-use their powers in such a way as 
to deprive Ministers of the whole of their salaries, and have 
thus rendered it impossible for the Governor to have, not only the 
Ministry of his choice, but any Ministiw at all, a notable example of 15 
the way in which the exercise of its powers by a Legislature may 
by constitutional usage be made to serve a valuable purpose in one 
country and yet prove wholly destructive in another We therefore 
approve the proposal in the White Paper, and we are of opinion that 
ample, and no less convenient, opportunities for criticizing the 20 
Executive will still remain The non-votable character of salaries 
and pensions payable to members of the Public Services raises 
questions of a different kind, which we propose to consider later 1 The 
separate specification of the proposals regarded by the Governor as 
necessary for the fulfilment of his special responsibilities calls for no 25 
comment In one respect, however, we think the list is defective. 

The administration of Excluded Areas is .a matter which will be the 
exclusive responsibility of the Governor and, following the analogy 
of the Govemor-GeneraFs reserved departments, we think that the 
expenditure required for these areas, whether derived from Provincial 30 
or Central revenues, should not be subject to the vote of the Provincial 
Legislatur^e. 


Dem^d^ proposals for appropriation, other than those relating to 

for Grants. heads cf expenditure enumerated above, will be submitted 

to the Legislature in the form of Demands for Grants, and the 35 
Legislature will have the right to assent to, or reduce, or to refuse 
assent to, any Demand including those which the Governor has 
proposed as necessary for the fulfilment of his special responsibilities. 
Except in the latter case (the Governor being empowered to restore 
any such Grants, if he thinks it desirable to do so, the decision of the 40 
Legislature is final; and it is this power in the matter of supply which 
will give the Legislature its real control over the Executive. We 
have already discussed the difficulties which may -arise if that power 
is faotiously or irresponsibly exercised, and it is not necessary to 
repeat what we then said. It has been objected that the Heads 45 
of Expenditure which will net be subject to the vote of, but only 
open to discussion by, the Legislature <are so extensive ag materially 


^ paras. 274 et eeq. 



to diminish the field of responsible government in the Province. We 
are satisfied that there is little, if any, substance in this objection. 
Most of the Heads of Expenditure, as we have pointed out, would 
not, even in the United Kingdom, be the subject of an annual vote 
5 by Parliament; and the inclusion of those which do not fall within 
that category is for reasons which we have given elsewhere clearly 
justified as a matter of reasonable precaution, if responsible govern- 
ment itself is to be a reality in the future. 


150. It is proposed that, in those Provinces where the Legislature Powers of 
10 is bicameral. Money Bills shall be initiated in, and Demands for 
Grants submitted to, the Legislative Assembly alone We think that 
this is right, and that, both in respect of financial powers and gene- conflicts 
rally, the Legislative Council should not be regarded in any sense 
as a body having equal powers with the Legislative Assembly, but 
15 rather a body with powers of revision and delay, for the purpose of 
exercising a check upon hasty and ill-considered legislation. Never- 
theless, the possibility of a conflict between the two Chambers 
cannot be disregarded The method proposed by the White Paper 
for resolving such a conflict is to give the Governor the power, 

20 after a lapse of three months to summon the two Chambers to 
meet in a Joint Session for the purpose of reaching a decision on 
any legislation which has been passed by one Chamber but rejected 
by the other, the Bill being taken to have been duly passed by both 
Chambers if approved by a majority of the members voting at the 
26 Joint Session. We do not think that this is a satisfactory solution. 

The period of three months is too short, and would make the powers 
of the Legislative Council derisory; it ought in our opinion to be one 
of twelve months at least. It may be urged that the sessions of the 
Provincial Legislatures will be comparatively short and that it is 
30 never likely in practice that the period of delay will be only three 
months; but we regard the difi!erence as one of principle. The case 
of a Bill on which, in the Governor’s opinion, a decision cannot, 
consistently with the fulfilment of his special responsibilities or 
with the necessary financing of the Provincial Administration, be 
35 deferred is on a different footing; and we agree that in this case the 
Governor must himself be empowered to summon forthwith a Joint 
Session. It seems to us also that, in view of the relative powers of the 
two Chambers, a Bill introduced in the Legislative Council but 
rejected by the Legislative Assembly should lapse, and that the 
40 machinery of a Joint Session should be confined to the converse case, 
and should be put in motion only if the Legislative Assembly so 
desires. There should be no possibility of further amendment in the 
Joint Session, save for amendments relevant to the points of difference 
which have arisen between the two Chambers, and the decision 
45 of the Presiding Officer, who will presumably be the President 
of the Upper Chamber, oi^ the admissibility of any amendment should 
be final and conclusive. 


1 White Paper, 91. 



APPENDIX (I) 

Composition of Provincial Legislative Councils 


United 

Bengal. Bihar. Bombay. Madras. Provinces. 


Nominated by the Governor 
n Ms discretion : — 


Not less than . . 


6 

3 

3 

8 

6 

y ot more than . . 


8 

4 

4 

10 

8 

General 


10 

9 

20 

35 

34 

Muhammadan 


17 

4 

5 

7 

1 

X 

European . . , . ' 

.a ® 

3 

1 

1 

1 

1 

Indian Christians 

P 






3 


Elected by the method of the 






single transferable vote by 
members of the Provincial 






Lower House 

Total — 


27 

12 

— 

— 

— 

Not less than 


63 

29 

29 

54 

58 

Not more than 


65 

30 

30 

56 

60 


The members directly elected will be elected from communal constituencies. 

The franchise will be based on high property qualifications, or a 
qualification based on service in certain distinguisned public offices, as is 
proposed in Appendix V, Part II, of the WMte Paper. 

The qualifications above indicated will also apply to candidates, but special 
provisions may be necessary in the case of women and the Depressed Classes. 
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SECTION III. 


THE FEDERATION. 

Federation and the Crown. 

151. We pass next to the proposal in the White Paper to create a Federal 
6 new polity in which both the British India Provinces and the of 
Indian States will be federally united We have already given our provlncS^ 
reasons for approving this proposal m principle and have pointed 
out that it involves tw^o distinct operations, the one a necessary 
consequence of the grant of Provincial Autonomy to British India, 

10 the other the establishment of a new relationship between British 
India and the Indian States. It only remains for us to consider the 
method by which each of these two operations is to be carried out. 


152. The dominion and authority of the Crown extends over the Existing 
whole of British India and is exercised subject to the conditions d^^^ibutioc 
15 prescribed by the existing Government of India Act. It is derived British 
from many sources, in part statutory and in part pfferogative, the India, 
former having their origin in Acts of Parliament, and the latter in 
rights based upon conquest, cession or usage, some of which have 
, been directly acquired, while others are enjoyed by the Crown as 
20 successor to the rights of the East India Company. The Secretary 
of State is the Crown’s responsible agent for the exercise of all 
authority vested in the Crown in relation to the affairs of India, 
and for the exercise also of certain authority which he , derives 
directly from powers formerly vested in the Court of Directors and 
25 the Court of Proprietors of the East India Company, whether with 
or without the sanction of the body once known as the Board of 
Control. The superintendence, direction and control of the civil 
and military Government of India is declared by the Government 
of India Act to be vested in the Governor-General in Council, and 
20 the government or administration of the Governors’ and Chief 
Commissioners’ Provinces respectively in the local governments; 
but powers of superintendence, direction and control over ‘*all acts, 
operations and concerns which relate to the government or revenues 
of India” are, subject to substantial relaxation in the transferred 
35 provincial field, expressly reserved to the Secretary of State; and 
whether the Governor-General in Council exercises (though no doubt 
under the general control of the Secretary of State) original powers 
of his own, or is only the agent and mouthpiece of the Secretary cf 
State, remains perhaps an open question. It is one which has been 
40 the subject of dispute in the past between Secretaries of State and 
the Governor- General; but the spheres of their respective juris- 
dictions are now well recognised, and the Secretary of State, though 
maintaining his powers of control, does not in practice exercise 
any powers of direct administration, a result to which the increasing 
45 authority of the Indian Legislature has no doubt materially 
contributed. 
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153. It is clear that, in any new Constitution in which autonomous 
Provinces are to be federally united under the Crowm, not only 
can the Provinces no longer derive their powers and authority 
from devolution by the Central Government, but the Central 

Government cannot continue to be an agent of the Secretary of 5 
State. Both must derive their powers and authority from a direct 
grant by the Crown. We apprehend, therefore, that the legal basis 
of a reconstituted Government of India must be, first, the resumption 
into the hands of the Crown of all rights, authority and jurisdiction 
in and over the territories of British India, whether they are at 10- 
present vested in the Secretary of State, the Governor- General in 
Council, or in the Provincial Governments and Administrations; and 
second, their redistribution in such manner as the Act may prescribe 
between the Central Government on the one hand and the Provinces 
on the other. A Federation of which the British Indian Provinces 15 
are the constituent units will thereby be brought into existence. 


154. The rights, authority and jurisdiction which will thus be 
conferred by the Crown on the new Central Government will not 
extend t6 any Indian State.^ It follows that the accession of an 
Indian State to the Federation cannot take place otherwise 20 
than by the voluntary act of its Ruler. The Constitution Act 
cannot itself make any Indian State a member of the Federation; 
it will only prescribe a method whereby the State may accede 
and the legal consequences which will flo’w from the accession. 
There can be no question of compulsion so far as the States 25 
are concerned. Their Eulers can enter or stand aside from the 
Federation as they think fit. They have announced their willing- 
ness to consider federation with the Provinces of British India 
on certain terms; but, whereas the powers of the new Central 
Government in relation to the Provinces will cover a wide field 3(; 
and will be identical in the case of each Province, the Princes have 
intimated that they are not prepared to agree to the exercise by a 
Federal Government for the purpose of the Federation of an identical 
range of powers in relation to themselves. 


155. It is proposed that the Euler of a State shall signify to tne 35 
Crown his willingness to accede to the Federation by executing an In- ^ 
strument of Accession^; and this Instrument (whatever form it may 
take) will, we assume, enable the powers and jurisdiction of the Euler, 
in respect of those matters which he has agreed to recognise as Federal 
subjects, to be exercised by the Federal authorities brought into 40 
existence by the Constitution Act; that is to say, the Governor- 
General, the Federal Legislature, and the Federal Court, but strictly 
within the limits defined by the Instrument of Accession. Outside 

i 

^ The relations between the Crown as Paramount Power 'and the States are 
the subject of treaties and engagements- of various kinds. For details see 
Aitqlason^s ** Treaties, Engagements and Sanads, 1929,” published by the 
Gpvernment of India. 

* White Paper, Proposals 2-4?. 
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these limits the autonomy of the States and their relations with the 
Crown will not be affected in any way by the Constitution Act. 
The list of exclusively federrd subjects is set out in List I of Appendix 
VI to the White Paper, to which we have already drawn attention, 
5 and we understand the hope of His Majesty’s Government to be 
that Eulers who accede vdll in general be willing to accept items 
1 to 48 of List I as federal subjects. We have indicated our view 
that the Lists in Appendix VI require some modification, a matter 
with which we deal hereafter; and, therefore, though we speak of 
10 items 1 to 48, we do not wish to be understood as necessarily implying 
that we accept all these items as appropriately falling within the 
federal sphere, so far as regards the Indian States, or that we think 
that the definition of some of them is not susceptible of improvement. 
Subject to this, it is convenient to consider the questions which arise 
15 in connection with the Instrument of Accession on the basis of the 
White Paper proposal, with the explanations which have been given 
to us on behalf of His Majesty’s Government. 


156. It would, we think, be very desirable that the Instruments of Instruments 
Accession should in all cases be in the same form, though we recognise should, so 
20 that the list of subjects accepted by the Euler as Federal may not be posable, 
identical in the case of every State. Questions may arise hereafter follow a’ 
whether the Federal Government or the Federal Legislature were standard 
competent in relation to a particular State to do certain things or to 
make certain laws, and the Federal Court may be called upon to 
25 pronounce upon them; and it would in our opinion be very 
unfortunate if the Court found itself compelled in any case to base 
its decision upon some expression or phraseology peculiar to the 
Instrument under review and not found in other Instruments.^ 

Next, we think that the lists of subjects accepted as Federal by Eulers 
30 willing to accede to the Federation ought to differ from one another 
as little as possible, and that a Euler who desires in his own case 
to except, or to reserve, subjects which appear in what we may 
perhaps describe as the standard list of Federal subjects in relation 
to the States, ought to be invited to justify the exception or reserva- 
35 tion before his accession is accepted by the Crown. We do not doubt 
that there are States which will be able to make out a good case 
foi* the exception or reservation of certain subjects, some by reason 
of existing treaty rights, others because they have long enjoyed 
special privileges (as for example in connection with postal arrange- 
40 ments, and even currency or coinage) in matters which will hence- 
forward be the concern of the Federation; but in our judgment it is 
important that deviations from the standard list should be regarded 
in all cases as exceptional and not be admitted as of course. ^We do 
not need to say that the accession of all States to the Federation will 
46 be welcome: but there can be no obligation on the Crown to accept 
an accession, where the exceptions or reservations sought to be made 
by the Euler are such as to make the accession illusory or merely 
colourable. 
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157. We regard the States as an essential element in an All-India 
Federation; but a Federation which comprised the Pro'^inces and 
only an insignificant number of the States would scarcely be 
deserving of the name. This is recognised in the White Paper, 
where it is proposed that the Federation shall be brought into exist- 5 
ence by the issue of a Proclamation by His Majesty, but that no such 
Proclamation shall be issued until the Eulers of States representing 
not less than half the aggregate population of the States, and entitled 
to not less than half the seats to be allotted to the States in the 
Federal Upper Chamber, have signified to His Majesty their desire 10 
to accede to the Federation.^ We accept the principle of this proposal. 

We observe also that it is proposed that both Houses of Parliament 
should first present an Address to His Majesty praying that the 
Proclamation may be issued. We approve this proposal, because 
Parliament has a right to satisfy itself not only that the prescribed 15 
number of States have in fact signified their desire to accede, but 
also that the financial, economic and political conditions necessary 
for the successful establishment of the Federation upon a sound and 
stable basis, have been fulfilled. This is a matter which we discuss 
more fully in a subsequent part of our Eeport, and it is unnecessary 20 
to do more than allude to it here.^ We note also in passing that the 
establishment of Autonomy in the Provinces is likely to precede the 
establishment of the Federation; but in our judgment it is desirable, 
if not essential, that the same Act should lay down a Constitution 
for both, in order to make clear the full intention of Parliament. 25 


Differentia- 158. We have Spoken above of the rights, authority and juris- 
tion of lot diction of the Crown in and over the territories of British India. 
G(wernS-*^ But the Crown also possesses rights, authority and jurisdiction 
General and ^ elsewhere in India, including those rights which are comprehended 
Viceroy. under the name of paramountcy. All these are at present 30 
exercised on behalf of the Crown, under the general control 
of the Secretary of State, by the Governor-General in Council; 
and it will be necessary that they should also be resumed 

in their entirety into the hands of the Crown. But clearly they 
cannot under the new Constitution be exercised on behalf of the 35 

Crown by any federal authority, save in so far as they fall within the 

federal sphere, and only then when they aSect a State which has 
acceded to the Federation. The White Paper proposes that (subject 
to the exception which we have mentioned) they should in future be 
exercised by the representative of the Crown in his capacity as 40 
Viceroy; and that, in order to put the distinction beyond doubt, the 
ofiace of Governor-General should be r severed from that of Viceroy.^ 

We agree with what we conceive to bo the principle underlying 
this proposal, but we are not clear that the method employed to 

give effect to it is entirely appropriate. We agree that there must 45 

, ^ White paper, Proposal 4. 

^Ii\fTaj para. 273 . ' * 

9 V^^te Paper, Tntrod,, para. 10. 
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be a legal differentiation of functions in the future; and it may 
well be llial His Majesty will be pleased to constitute two separate 
ofSees for this, purpose. But we assume that the two offices will 
continue to be held by the same person, and, this being so, we think 
6 that the title of Viceroy should attach to him in his double capacity. 
This suggestion involves no departure from the underlying principle 
of the White Paper that, outside the federal sphere, the States’ 
relations will be exclusively with the Crown and that the right 
to tender advice to the Crown in this regard will lie with His Majesty’s 
10 Government, 


The Area of Federal Jurisdictions 

159. The area of federal jurisdiction will extend in the first instance 
to the whole of British India, which comprises at the present time Federation, 
the Governors' Provinces and the Chief Commissioners' Provinces of 
15 British Baluchistan, Delhi, Ajmer-Merwara, Coorg, the Andaman 
and hyieobar Islands, and Aden 1 We give below our reasons for 
holding that Aden should hencefoii^h cease to be part of British 
India. As regards the States which have acceded to- the Federation, 
the federal jurisdiction will extend to them only in respect of those 
20 matters which the Euler of the State has agreed in his Instrument 
* of Accession to accept as federal. 

16C The Settlement of Aden, which comprises the town of Aden 
i^selt and certain immediately adjacent districts, is at present 
administered by the Government of India as a Chief Commissioner's 
26 Province. Eesponsibility for the hinterland of Aden, which is’ 
commonly known as the Aden Protectorate and which is not British 
territory, has since 1917 rested with His Majesty's Government, who 
have also since the same date been responsible for the military and 
j^oilticai affairs of the Settlement, Under arrangements reached in 
30 1926, an annual contribution, subject to a maximum of £150,000, 
but vhich amounts at the moment only to some £120,000, is made 
from Indian revenaes to military and political expenditure on the 
Settlement and the Protectorate. The population of the Settlement 
is predominantly Arab, the Indian population, which is however of 
35 gT*eat commercial importance, numbering only about one seventh of 
the whole. 

161. Proposals for Indian constitutional reform inevitably Effect of 
nebes^=iitated Iconsideration of the future position of Aden, and in constitn- 
particwlar of the question whether the Settlement could satisfactorily tional 
40 bo included in the new arrangements, or whether it would not be 
preferable to transfer responsibility for its civil administration to 
His Majesty's Government, in whom military and political respon- 
■sih.ility for the Settlement and complete responsibility for the affairs^ 
of the hinterland already vest. We have received strong represem 
46 tations against* any alteration in the status of Aden from important 
1 White Paper, Proposal':} 5, 56-CO. 
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ancl infiaential Indian interests. On the other hand we have received 
representations in favour of transfer from the Arab population who 
appear to view with some apprehension the possibility that Aden 
may permanently remain a part ot British India. 


Its 

separation 

from 

British 

India 

recom- 

mended. 


162. We recognise the natural reluctance of Indian opinion 6 
to sever a connection of almost a century's standing with an 
area the development of which is largely due to Indian enter- 
prise and where much Indian capital is engaged. But great 
importance must also be attached to the interests and the feelings of 
the Arab majority of the population of the Settlement We are 10 
impressed, apart from this, by the geographical remoteness of Aden 
from India; by the dif&culties of merging it satisfactorily in a new 
Indian Federation; by the impracticability of a complete divorce 
between the civil administration of the Settlement on the one hand 
and political and military control of the Settlement and Protectorate 16 
on the other; and by the anomaly of including in such new con- 
stitutional arrangements as may be approved for India an area pre- 
dominantly Arab in population, already to some extent under 
Imperial control, and in practice inseparable from the Aden Pro- 
tectorate for which India has ceased to be in any way responsible. 20 


The constitutionally anomalous position which would arise in regard 
to Defence, if the present turangements were allowed to continue 
under the new Constitution, would be particularlv ^ marked. We 
appreciate, moreover, the force in the argument that it is desirable on 
general grounds, given the importance of Aden from a strategic stand- 25 
point to" the Empire in the East as a wdiole, and not merely to any 
individual unit, that its control should vest in the Home Government. 
After full consideration we are of opinion ihat the administration of 
the Settlement of Aden should be transferred from the Government 
of India to His Majesty’s Government not later than the date of the 80 
establishment of Federation. In reaching this conclusion we have 
not ignored the apprehensions expressed bv Indian interests con- 
nected wdih Aden as to the possible preiudicial effect of a tranter 
upon tbeir position. We have, however, ascertained that His 
Mniest-v’s Goyemment are prepared in the event of transfer, not 86 
merelv' to relieve India of her annual financial contribution, h^to 
preserve a riJ?ht of appeal in judicial cases to the Borabay High 
Gourt; to maintain (in the absence of any radical change in present 
economic circumstances) the existing policy of matog Aden a free 
Tjort; to do their utmost to keep the administration at its present 40 
Standard; and to impose no additional taxation unless m tiieir 
opinion such a course is absolutely necessary. They are further 
prepared to agree that a proportion of Indian Service personnel shal 
■he retained for some years after the date of transfer that no raci^ 
discrimination shall be permitted; and that 

•shall be allowed to enter the Protectorate under precisely the sanae 
conditions as any other British subjects. These assurances ought ^in 
our view, adequately to meet the apprehensions to which we have 
above. | 
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SECTIOM* IV 

THE FEDERAL CENTBE 

163. We come now to the proposals in the White Paper which Nature of 
relate to the Pederal Go'Vernment and Legislature.! W^e have the Federal 
-5 already given our reasons for accepting, in principle, the proposal of 
the White Paper that the Federal Government should be in some 
measure responsible to the Federal Legislature, but that this respon- 
sibility should not extend to all federal subjects This being 
accepted, much that we have said m connection with the Provinces 
10 applies equally to the Centre, but there are special problems connected 
with the latter for which there neither is nor can be any provincial 
counterpart. The Federal Government will be the main point of con- 
tact between the Provinces and the Indian States which accede to the- 
Federation; it will be the connecting link between all the constituent 
15 units as such; and there must exist at the Centre a residuary and 
ultimate responsibility for the peace and tranquillity of the whole of 
India The authority and functions of the Governor-General as the 
representative of the Crown assume in all these spheres a particular 
importance, especially in relation to defence and external affairs; 

20 and in eonneetion with the latter subjects certain problems associated 
with a djarchical system have to be examined We propose to 
consider, first, the Federal Executive and the Federal Legislature and 
the relations between the two; and, secondly, the relations between 
the Federation and its constituent units, that is, the Provinces and 
26 those Indian States which have become members of the Federation. 


(1) The Federal Executive 

164. The present executive authority in India, both in civil and in preseii:> 
military matters, is the Governor-General in Council. The members Executive 
of the Governor-General's Executive Council, of whom not l^ss than India. 

SO three must he persons who have been for at least ten years in the' 
service of the Crown in India, are appointed by the Crown, and their 
appointments are in practice for a term of five years, though there is 
no statutory limit. The Commander-in- Chief is ordinarily, though 
not necessarily, a member of the Council, and in that case has rank 
85 and precedence next after the Governor-General himself. The present 
Council consists of six members (of whom three are Indians), in 
addition to the Governor-General and tfie Oommander-in-Chief. The 
Governor-General presides at meetings of his Council, and the decision 
of the majority of those present prevails, though the Governor- 
40 General have a casting vote in the event of an equality of votes, and 
may, if any measure is proposed which in his judgment affects the 
safety, tranquillity or interests of British India, or any part thereof, 
over-rule the Council. The three members of the Council who are 
required t ' have been in the service of the Crown in India are almost 
46 invariably selected from the Indian Civil Service; the post of Law 


1 Wliita Paper, Proposals 6-65. 
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Member has for some years past been filled by an Indian lawyer, and 
that of Finance Member by a person with financial experience from the 
United Kingdom An official is not qualified for election as a member 
of either Chamber of the Central Legislature, and if any non-dffilcial 
member of either Chamber accepts offi'ce under the Crown in India 5 
his seat is vacated; but every member of the Governor-General’s 
Council becomes an ex-officio member of one of the Chambers and' 
has the right of attending and addressing the other, though he cannot 
be a member of both. The Executive Government is not responsible 
to the Indian Legislature, but only to the Secretary of State and thus 10' 
to Parliament; and the Governor-General in Council, if satisfied that 
any Demand for supply which has been refused by the Legislative 
Assembly is essential to the discharge of his responsibilities, can act 
as if it had been assented to, notwithstanding the refusal of the 
Demand or any reduction in its amount by the Legislative Assembly. 15 
The Governor-General himself has also power in case of emergency 
to authorise such expenditure as may in his opinion be necessary for 
the safety or tranquillity of British India, or any part thereof. These 
provisions seizure the complete independence of the Executive, though 
the Legislature can and does exercise an influence upon policy in a 20 
marked and increasing degree. 


165 The White Paper proposes that, as in the case of the Governor 
in a Province, the executive power and authority of the Federation 
shall vest in the Governor-General as the representative of the King.l 
This power and authority will be derived from the Constitution Act 25 
itself, but the Governor-General will also exercise such prerogative 
powers of the Crown (not being powers inconsistent with the Act) 
as His Majest}' may be pleased to delegate to him. The former is to ' 
include the supreme command' of the nulitary, naval and air forces 
in India, but it is proposed that power should be reserved to His 30 
Majesty to appoint a Oommander-in-Ohief to exorcise in relation to 
those forces such powers and functions as may be assigned to him. 

In relation to a State which is a member of the Federation the execu- 
tive authority will only extend to sucli matters as the Euler has 
accepted as falling within the federal sphere by his Instrument of 35 
Accession. It is then proposed that there shall be a Council of 
Ministers, 2 chosen and summoned by the Governor-General and 
holding office during Ms pleasure, to aid and advise him in the 
exercise of the powers conferred on him by the Constitution Act 
other than has powers relating to (1) defence, external a3airs3 and 40 
ecclesiastical affairs, (2) the administration of British Baluchistan, 

1 Whit© Taper, Proposal 6. 

® White Paper, Proposal 13. 

8 This term does not, of course, include relations with the Indian 
states in matters in which they have not agreed to federate ; such matters 

be dealt with personally by the Viceroy as representative of the Crown, 
t follows from this that any St^te matter which a Ruler has not accepted 
s Federal in the case of his State will not be subject to discussion in the 
Federal, or a Provincial, Legislature, unless the Governor-General, or the 
vernor, considers that British India interests are affected. 
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and (3) matters left by the Act to the Governor-Generals discretic.nJ 
In respect of certain specified matters the Governor-General, like the 
Governor of a Province, is declared to have a "'special responsibility^'; 
and his Instrument of Instructions will direct him to be guided 
S by the advice of his Ministers in the sphere in which they have the 
constitutional right to tender it, unless in his opinion one of his 
special responsibilities is involved, m which case he will be at liberty 
to act in such manner as he judges requisite for the fulfilment of that 
special responsibility, even though rhis may be contrary to the advice 
10 which his Ministers have tendered.2 It is hardly necessary to add 
that Ministers will not he concerned vith the appointment of the 
Governor- General himself. 

166. It will be seen that the White Paper proposals are the same 
mutatis mutandis for the Pederal, as. they are for the Provincial, 

15 Executive. It is not therefore necessary for us to repeat what we 
have already said on the subject, and especially on the importance 
which will attach to the Governor-GeneraPs Instrument of Instruc- 
tions. The Instrument will direct him to appoint as his Ministers 
those persons who will best be in a position eolleetivelv to command 
•20 the confidence of the Legislature ;3 and this direction, taken in 
conjunction with the proposals which we have set out, is, as we have 
said elsewhere, the correct constitutional method of bringing into 
existence a system of responsible government. We observe that 
Ministers are to advise the Governor-General in the exercise of the 
26 powers conferred on him by the Constitution Act (other than powers 
relating to the subjects which we have mentioned above), and we 
assume therefore that they will not be entitled to advise him in the 
exercise of any prerogative powers of the Crown which may be 
delegated to him , presumably in the Letters Patent constituting 
■80 the office. We are of opinion that this is a proper distinction to draw; 
and that Ministers should not, for example, have the right to advise 
on the exercise of such a prerogative of His Majesty as the grant of 
honours, if His Ma>jesty should be pleased to delegate a limited power 
for that purpose There is no interference here with the principle 
86 of responsible government, for it is not proposed that His Majesty 
should be empowered to delegate any powers which are inconsistent 
with the Act, 

167. We pass to a consideration of some special questions which 
arise in connection with the Federal Executive, and they may 

40 conveniently be discussed under the following heads: — 

(i) The nature of the Governor-General's special responsi- 
bilities ; 

(ii) the Eeserved Departments; 

(iii) the Governor-General and the Federal Administration; 

45 (iv) the Governor-General's Special Powers. 

1 White Paper, Proposals 6, H and 13- 

* White Paper, Proposal 21 . 

* \^te Paper, Proposal 14. 
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(i) Nature of the Oovernor-GeneraVs Special Responsibilities 

168. The White Paper defines the matters in respect of which the 
Governor-General is declared to have a special .responsibility in the 
following terms: — (a) the prevention of any grave menace to the 
peace or tranquillity of India, or any part thereof; (b'} the safe- 
guarding of the financial stability and credit of the Pederation; 

(c) the safeguarding of the legitimate interests of minorities; (d) the 
securing to the members of Public Services of any rights pro\dded for 
them by the Constitution Act and the safeguarding of their legitimate 
interests ; [e) the prevention of commercial discrimination , (/) the Ifi 

protection of the rights of any Indian State; (^) any matter^ which 
affects the administration of any department under the direction and 
control of the Governor-General. 

169. All that we have said on (a) in relation to the Governor of 
biJity lor ^ Province applies* with equal, if not greater, force in the case of t e 
Governor-General, and we have little to add to it. The GovernOT- 
ffidia. General, -is the authority in whom the exclusive responsibility for 
the defence of India is vested, must necessarily be free to_ act, 
according to his own judgment, where the peace or tranqui hty of 
India, or any part of India, is threatened, even if he fii^s iim 
thereby compelled to dissent from the advice tendered to him by his 
Ministers within their own sphere 
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170 Federal Mmisters vdU under the White Paper 
bAoome responsible for finance; but (to quote the Second Report of the 
rS Soture Commit, of 13th tor,, 

to be “ a fundamental condition of the success of the new Consto 
tion that no mom should be left for doubts as to the abili^ of India 

abroad ” and that it is therefore, necessary to reserve to the 
Gener^ in regard to budgetary arrangements and 
essential powers as would enable bim to intervene if 
!,ein« whioh mold in h» opinion seiioml, pMjnd^ 

credl of India in the money markets of the world . (j 

ments and borrowing ’’ indicates generally the sphere ™ 

■Srable that the Governor-General should have power, if necessary, 

tTn wrh, nl™. to sUrmph h, dohno 

Mil, 'in more pmiis. to than propo^ m 

Any further directions for f ® ir^ent of Instructions, 

would find a more appropriate p ■ British-India Delegation 

as indeed the Joint Memorandum Oi the iJnttsn ina a g 

suggests. The, White f °^eZow6rfd b his discretion, ^ 

that the GovenKff-Geaieral shoiid be -mp . . ^ I'inanoiai 

but after consultation with his Mimsters, PP 
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Adviser to assist him in the discharge of his special responsibility.! 

The British-India Delegation concur, provided it is made clear that 
the Financial Adviser is not intended to interfere in the day to day 
administration of financial business; and they suggest indeed that 
5 it would be an advantage if he were designated the Adviser to the 
Ministry as a whole as well as to the Governor-General. We think 
that he must be regarded technically as the Governor-Generars 
adviser, but his advice ought to be available to Ministers and we hope 
that they will freely consult him. We have no doiibt that the 
10 Governor-General will always endeavour to secure the appointment 
of a person acceptable to his Ministers ; for since we may assume that 
he will be a person selected not only by reason of his financial quali- 
fications but also for his tact and commonsense, the value of his 
services would in our judgment be no less diminished if he held him- 
15 self aloof from Ministers than if he sought to interfere in matters 
outside his proper functions. We think that such an adviser, if the 
right selection is made, may prove of the greatest assistance both to 
the Governor- General and to Ministers, and that the more successful 
he is in the performance of the duties attaching to his office, the less 
20 likelihood will there be of the necessity arising for the exercise by the 
Governor-General of his special power in the financial field. 

171. We have nothing to add to what we have already said with ResponisL 
regard to the special responsibilities specified under (c), (d) and (e). bilityfor 
As regards (/), “the protection of the rights of any Indian State,*’ the%^'o# 
25 we have already expressed the view that this special responsibility Indian 
only applies where there is a conflict between rights arising under States, 
the Constitution Act and those enjoyed by a State outside the 
Federal sphere. It may be necessary for the Governor-General to 
deal with such a conflict not only in his capacity as the executive 
30 head of the Federation but also in his capacity as the representative 
of the Crown in its relations with the States; but his special 
responsibility must necessarily arise in the first capacity only, hi'=’ 
action in the second capacity being untouched in any way by the 
Constitution Act. The responsibility specified in (g) calls for no 
35 comment, since it is plain that the Governor-General must be free 
to exercise his own judgment in any matter which affects the 
administration of any of the reserved departments, even though it 
arises primarily within the ministerial sphere. 

(ii) The Reserved Departments. 


40 172. The White Paper proposes that the Governor- General shall 

himself direct and control the administration of the Departments 
of Defence, External Affairs and Ecclesiastical Affairs ;2 these 

1 White Paper, Proposal 17. , , 

* White Paper, Proposal 11. It is also proposed that th© Governor- 
General shall himself direct and control th© administration of British Baluchis- 
tan (Whit© Paper, Proposal 6) , but there will not he a Beserved Department 
of British Baluchistan, which will be a Chief Commissioner’s Province and will 
be in no different position from other Chief Commissioners’ Provinces, except 
that Ministers will not advise the Governor-General in relation to its 
administration. 
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matters will therefore remain outside the ministerial sphere, and the 
Ooyernor-Generars responsibility with respect to them will be to 
the Secretary of State and thus ultimately to Parliament. The 
Governor-General could not, it is plain, undertake in person so great 
an administrative burden, and it is therefore proposed that he should 5 
be assisted by not more than three Counsellors who will be appointed 
by him and whose salaries and conditions of service will be prescribed 
by Order in CounciLl Since also it is necessary that the Governor- 
General should have a spokesman in the Legislature on matters 
connected with the Reserved Departments, each Counsellor will be 10 
ex-officio an additional member of both Chambers of the Legislature 
for all purposes, though without the right to vote, and we think 
that there should be no restriction on his right to take part in any of 
the debates in the Legislature if he desires to do so 

Defence 15 

The 173. The Department of Defence is a cardinal Department, for it is 

Statutory responsible for the defence of India in all its aspects, whether 
concerned with internal security or with protection from foreign 

in India. invasion. The sober and impressive chapter on the Army in India 

\ iiich forms part of the Statutory Commission's survey makes it 20 
unnecessary for us to discuss, in any detail the difficulties and 
complexities of this vital subject in its relation to India, and we do 
not desire either to add to or qualify their presentation of the 
problem. 2 Their investigation led them indeed to a conclusion 
which differs, in its constitutional aspect, from our own, but on the 25 
facts of the matter we find ourselves in complete agreement with 
them. 


The Com- 
mission’s 
xeom- 
meudation. 


174. The Commission, convinced that dyarchy in the Central 
Government was wholly inadmissible, inquired whether any other plan 
was feasible which would provide adequately for the needs of Indian 30 
defence and offer at the same time an earlier prospect for further 
constitutional advance; and they suggested as the only posisible 


answer that the protection of the Indian frontiers should not, at ^ny 
rate for a long time to come, be regarded as a function of hn Indian 
Government in relation with an Indian Legislature, but as a 35 
responsibility to be assumed by the Imperial Government. 3 This 
plan has not, we think, found advocates even anaong those who 
would be prepared to assent generally to the recommendations of the 
Commission; and it seems to us to avoid the difficulties of one kind 
of dyarchy by creating what is in substance, if not in form, another. 40 
We are unwilling, for reasons which we have already given, that the 
problem of defence should for ever bar the way to any form of 
responsibility at the Centre, and if this be granted, some form pf 
dyarchy, with all its admitted disadvantages, is, as we have already 


1 WhiteTaper, Proposal 12. 
Report^ VoL I, paraa. 1X1-126. 
* Report, YoHI, paras. 195-215. 
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pointed out, inevitable; but the form adopted must be such that in 
the sphere of defence the Governor-Generars responsibility will 
remain undivided and unimpaired and that the Department of 
Defence will be under his exclusive direction and control. It should 
^ be remembered also that it is through this agency that the obligation 
will be discharged which the Crown has assumed for the protection, 
whether externally or internally, of the States. Responsible British- 
India opinion does not deny the necessity for the reservation, though 
the Joint Memorandum of the British-India Delegation seeks to add 
10 certain qualifications, to which we shall refer later; and we proceed 
therefore to a consideration of som© of the more important questions 
which it involves. 

175. No Department of Government can be completely self- j[^elations 
contained, and a Department of Defence is no exception to the rule, between 
15 Its administration does not indeed normally impinge upon the work 

of other Departments, save in time of war or other gTave emergency; and other 
but its policy and plans may be greatly influenced by theirs, and by Depart- 
the knowledge that it is able to rely upon their co-operation at 
moments of crisis. It is vital, therefore, that where defence policy 
20 is concerned the Department should be able to secure that its views 
prevail in the event of a difierence of opinion. The special responsi- 
bility which it is proposed that th© Governor-General shall have in 
respect of any matter afiectmg the administration of the Departments 
under his direct control will enable him in the last resort to secure 
25 that action is not taken in the ministerial sphere which might conflict 
with defence policy; and he will also be able to avail himself of 
the power which the Federal Government will possess to give direc- 
tions as to the manner in which the executive authority in the 
Provinces is to be exercised in relation to any matter affecting the 
-■30 administration of a Federal subject, since defence is none the less a 
Federal subject because reserved. Thus the maintenance of commxmi- 
cations, especially on mobilisation, is a vital military necessity, and 
the Governor-General must have power in case of need to issue 
directions to the Railway Authority, or to require the Minister in 
35 charge of communications to take such action as the Governor- 
General may deem advisable In th© provincial sphere questions 
may arise with regard to the control of lands, buildmgs or equipment 
maintained or required by the Department, or with regard to such 
matters as facilities for manoeuvres or the efficiency and well-being 
•40 of defence personnel stationed in provincial areas, or in times of 
emergency, with regard to the guarding of railways and bridges, 
and the like. In frontier areas, and especially in the North West 
Frontier Province, special measures may have to be taken in 
certain circumstances to control the movement of persons and 
,45 goods. In all matters of this kind where there is a difierence of 
opinion with other authorities, the final responsibility for a decision, 
if defence policy is concerned, must rest with th© Governor-General, 
his vie'^s must prevail, and he must have adequate means of giving 
^ect to them. 
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C^-opera- 176. It may be assumed that, in practice, the willing co-operation 
S^ential, Departxnents of Government will render unnecessary any 

recourse to these special powers; and we should view with dismay 
the prospects of any new constitution, if the relations between the 
ministerial and the reserved Departments were conducted in an 5^ 
atmosphere of jealousy or antagonism. But though the influence of 
the Governor-General will no doubt always be exerted to secure co- 
ordination and harmony, it may well be that some permanent 
co-ordinating machinery will be desirable. The British-India Joint 
Memorandum suggests a statutory Committee of Indian Defence la 
constituted on the lines of the Committee of Imperial Defence; but 
we are not sure that its authors fully appreciate the position and 
functions of the latter, since it is not a statutory body and its value 
is perhaps increased by the elasticity of its constitution. We are 
disposed to think that a body with statutory powers and duties IS' 

might embarrass the Governor-General and even be tempted to 

encroach upon his functions. An advisory body, similar to the 
Committee of Imperial. Defence, constituted at the Governor- 
General’s discretion, would not be open to that criticism and might, 
we think, have many advantages. It has been urged upon us that, 20 
in order to build up an informed opinion upon defence questions, a 
statutory Committee of the Legislature should be established. We 
understand that, outside the formal opportunities of discussing 
defence questions on such occasions as the Army Budget, oppor- 
tunities are already given to members of the Legislature to inform 25* 
themselves upon Army questions; and, provided that the extent 

and methods of consultation are clearly understood to rest in the 

discretion of the Governor- General, we see no objection to the 
formation of any Committee or Committees that the Federal Govern-' 
ment and Legislature may consider useful. We feel, however, that 30 
this is essentially a question to be settled by them and not by the 
Constitution Act. 

Si*ggestioiifl 177. The Joint Memorandum observes that, since the Governor- 
General in Council exercises superintendence, direction and control 

Delegatioiu over the military as well as the civil government in India, the 35* 
reservation of the Department of Defence to the Governor-General 
will have the effect of depriving MinisterF^ of the influence over Army 
policy which at the present time Indian Members of the Governor- 
iGeheraTs Council are able to exert. It urges therefore (1) that the 
Gnvemor-Generars Counselloi^ in charge of the Department of Defence 40“ 
should always be a non-ofiicial Indian, and preferably an elected 
member of the Legislature or a representative of one of the States; 

"(2) that the control now exercised by the Finance Member and the 
Finance Department should be continued; and (3) that all questions 
relating to army , policy and the annual army budget should be 45- 
considered by the entire Ministry, including both Ministers and 
Counsellors; though it is admitted that in cases of difference the 
decision of the Governor- General must prevail. As to the first point, 
we do not think that the Govemor-GeneraFs choice ought to be fettered 
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in any way, and he must be free to select the man best fitted in his 
opinion for the post. As to the second, we understand that the Military 
Finance and the Military Accounts Departments are at the present time 
subordinate to the Finance Department of the Government of India, 
5 and not to the Army Department. It seems to us a necessary corollary 
of the reservation of Defence that both of them should be brought 
under the Department of Defence, since the responsibility for the 
expenditure which they supervise can only be that of the Governor- 
General. But the transfer would not preclude an arrangement 
10 whereby the Federal Department of Finance is kept in close touch 
with the work of both these branches and we do not doubt that some 
such arrangement ought to be made. As to the third point, we 
observe a proposal in the White Paper that the Govemor-Generars 
Instrument of Instructions should direct him to consult the Federal 
15 Ministers before the army budget is laid before the Legislature;^ and 
so long as nothing is done to blur the responsibility of the Governor- 
General it seems to us not only desirable in principle, but inevitable 
'in practice, that the Federal Ministry, and in particular, the Finance 
Minister, should be brought into consultation before the proposals 
20 for Defence expenditure are finally settled. 


178 111 illustration of the principle that the Governor- General 

should invite the collaboration of the Federal Ministry to the widest 
extent compatible with the preservation of his own responsibility, we 
would refer to the question of lending Indian personnel of the Defence 
25 forces for service outside India. There have been many occasions on 
which the Government of India have found themselves able to spare 
contingents for operations overseas in which considerations of Indian 
Defence have not been involved; and we may presume that such 
occasions will recur. There appears to be some misconception in 
30 India on this point, which it would be desirable to remove It is 
not the case that, because a Government can in particular circum- 
stances aSord a temporary reduction of this kind in its standing 
forces, the size of those forces is thereby proved to be excessive; or 
conversely, that if it is not excessive troops cannot be spared for 
35 service elsewhere. These standing forces are in the nature of an 
insurance against perils which may not always be insistent but which 
nevertheless must be provided for. There is thus no ground for 
assuming a prima facie objection to the loan of contingents on 
particular occasions. If on such occasions the Governor- General is 
40 asked whether he can lend a contingent, he must decide, first, whether 
the occasion involves the defence of India in the widest sense, and 
secondly, whether he can spare the troops having regard, to all the 
circumstances at the time. Both these decisions would fall within 
the exclusive sphere of his responsibility. If he decided that troops 
45 could be spared, the only remaining constitutional issue would be 
narrowed down to one of broad principle, namely, that Indian leaders 
as represented in the Federal Ministry should be consulted before 
their fellow-countrymen were exposed to the risks of operations in 
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^ White Paper, Introd , para. 23. 
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■a cause tnat was not their own. In view, however, of the com- 
plexities that may arise, we do not feel able to recommend that the 
ultimate authority of the Governor- General should be limited in 
this matter. Our proposal is that, when the question arises of lending 
Indian personnel of the E’efence “Forces for service outside India on 5 
occasions which in the Governor- General’s decision do not involve 
the Defence of India in the broadest sense, he should not agree 
to lend such personnel without consultation with the Federal 
Ministry. We have little doubt that in practice he will give the 
greatest weight to the advice of the Federal Ministry before "reaching 
his final decision The financial aspect has also to be considered* 10 
Although in the circumstances we are discussing the defence of 
India would not be involved, it might on occasions be in India’s 
general interests to make a contribution towards the cost of external 
operations A proposal in the White Paper^ reproduces the pro- 
visions of s 20(1) of the Government of India Act that ‘‘the 16 
revenues of India shall be applied for the purposes of the govern- 
ment of India alone”, and a contribution in the general interests 
of India would come within the scope of that provision. Under 
the new Gonstitution, however, the recognition of interests of this 
nature would fall within the province, of tlic Federal Ministry and 20 
Legislature, since ex hypothesi they would not be defence interests. 

If, therefore, the question should arise of offering a contribution 
from India’s revenues in the circumstances we are discussing (and 
the interests in question did not fall under the other reserved de- 
partment of external affairs) we are of opinion that it would need 25 
to be ratified by the Federal Legislature. 


179. We pass to the vexed question of Indianization. The 
Governor-General’s Instrument of Instructions will, we understand, 
formally recognise the fact that the defence of India must to an 
increasing extent be the concern of the Indian people, and not of the 30 
United Engdom alone. ^ With this general proposition we are in entire 
agreement, and we have every sympathy with what the Statutory 
Commission rightly call the natural and legitimate aspirations of 
India* But Indianization is a problem which admits of no facile 
solution,' and least of all one based upon the automatic application of 36 
a time-table; and if we should seem to emphasize its difficulties, it is 
because we are anxious that Indian political leaders should be realists 
in this matter, and not because it is either our desire or our intention 
to dierogate from or to evade the pledges which have been given by 
successive Governments in this country. "^0 


180 It is sometimes said that so long as the officer ranks of the 
Indian Army are not fully Indianized complete self-government must 
be indefinitely deferred. We do not regard that view as self-evident; 
and indeed the problem of Indianization does not appear to us to be 
essentially related to the constitutional issues, with which we are 46 

^ White IPaper, llproposal 150. 

* White .P . JOT, Jntro^*, 25. 
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concerned. Since however it has been brought before us, we think 
it wise to repeat the conclusions of the Statutory Commission that 
“the issues involved are too vital, and the practical difficulties too 
great, to justify a precipitate embarkation on a wholesale process of 
5 substituting Indian for British personnel in the Indian Army.”^ 
A further difficulty arises from the difference (in a military sense) 
betw'een the martial and the other races of India We are w^ell 
aware that this difierence is alleged to have no existence in fact or 
at least to have been exaggerated for political purposes; but no 
10 unprejudiced person can deny that it is there, and t;hat it is beyond 
the power of Parliament to alter it There are sonae things which 
even an Act of Parliament cannot do. It is subdued to what it 
w^orks in, and spiritual values are beyond its scope; and something 
more than a section in a statute is required to eliminate racial 
15 differences or to breathe life into the elements which go to the maldng 
of a national army Parliament can provide the conditions in which 
the creation of a homogeneous Indian nation may become possible; 
but the act of creation must be the work of Indian hands. 


181. We think it right to mention these things because of the 
20 suggestion put forward in the British-India Joint Memorandum that (^evelop- 
there should be a definite programme of Indianization with reference mentof 
to a time limit of 20 or 26 years, and that one of the primary duties Iiw^ianiza- 
of an Indian Army Counsellor should be the provision and training of ^e^sary, 
Indian officers for the programme of Indianization. It is in our but a time- 
25 judgment impossible to include in the Constitution Act or in limit m- 
any other statute a* provision for the complete Indianization of practica-bJe* 
the Army within a specified period of time. The scheme introduced 
in 1931 provides for the Inffianization of the equivalent of one 
Cavalry Brigade and one Infantry Division complete with all arms 
30 and ancillary services; and we are assured that it has been initiated 
by the military authorities in India wdth the fullest sense of their 
responsibility in the matter and that further developments will 
depend upon the success of the experiment. If the experiment 
succeeds, the process will be extended and developed, and Indians 
85 can rely on all the sympathy and assistance which we are able to 
give them for the purpose of creating an army of their own. We 
endorse the measured words of the Statutory Commission: “Neither 
British politician or Indian politician can wisely decide such matters 
without special knowledge* and expert advice. We are only con- 
40 cerned here to convey a double warning— a warning on the one 
hand that Britain cannot indefinitely treat the present military 
organization of India as sacrosanct and unalterable, but must make 
an active endeavour to search for such adjustments as might be 
possible; and a warning on the other hand that Indian statesmen 
45 can help to modify the existing arrangement in the ^direction of 
self-government only if they too will co-operate by facing the hard 

1 Report, Vol. IT, para.' 196* 
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- facts and by remembering that those who set them out for further 
consideration are not gloating over obstacles, but are o:ffering the 
help of friends to Indian asiDirations. 

Rights of 182. It will be more convenient to consider certain questions which 
defence been raised in connection with the rights of defence personnel 6 

in that part of our Report^ in which we deal with the rights of the 
Services generally. The question of the future recruitment for the 
Indian Medical Service, w^hich has an important military bearing, 
is discussed in the same place, and it is unnecessary therefore to do 
more than mention it here. 1^ 

The X83. The White Paper proposals have been thought to contemplate 

possible abolition of the office of Commander-in-Chief in 
India. We do not so read them and we are assured that no such 
intention is in the mind of His Majesty’s Government. Although 
the executive authority of the federation vested' in the _ Governor- 15 
General as the King’s representative includes the superintendence, 
direction and control of the military government in the sense in 
which these words are used in section 33 (1) of the Government of 
India Act, the command of the Forces in India will he exercised by ^ 

S' Oommander-in-Chief to be appointed by His Majesty. 20 


External Affairs 


External 

aftairs. 


184. The Department of External Afiairs is in our opinion rightly 
reserved to the Governor-General, if only because of the intirnate 
connection between foreign poUcy and defence. At the present time 
the Foreign Department, of which the Governor-General himself holds 26 
the portfolio, is only concerned with the relations between the 
Government of India on the one hand and foreign countries or the 
frontier tracts of India on the other, and not with the relations 
between the Government of India and the Dominions; and we are 
informed that the expression “external afiairs’ is not intended to 30 
include the latter, a decision with which we concur. It was urged 
before us that the making of commercial or trade agreements with 
foreign countries was essentially a matter for which the future 
Minister for Commerce should be responsible rather than the Governor- 
General. In the United Kingdom, however, all agreements -mth 36 
foreign countries are made through the Foreign Office. Any other 
arraiement would lead to grave inconvenmnoe; biffi when a °r 

commercial agreement is negotiated, the Foreign^ Office consu 
co-operate with the Board of Trade whose 40 

part in any discussions which precede the a^eement. ^e assume 40 
IJiat similar arrangements will be adopted in In la, an 
Deportment of External Afiairs will maintain a close ^ 

Department of Trade or Commerce; but we are 

of any kind with a foreign country must be made by the Gov^or 
GenS even if on the merits of a trade or commercial issue he xs 46 
guided by the advice of the appropnate Minister. ^ 


‘ Report, V 9 I. I, para. X26. 
* para. 296. 
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Ecclesiastical Affairs 


185 The origin of the Ecclesiastical Department is to be found in Eoolesiasti- 
the obligation imposed by the Charters of the East India Company to cal affairs, 
provide chaplains on their ships and at their stations; and since 
-5 1858, when the rights and obligations of the East India Company 
finally passed to the Crowm, the Government of India have rightly 
regarded it as their duty to provide for the spiritual needs of British 
troops stationed in India and, so far as circumstances admit, of the 
European members of the Civil Services. The Secretary of State in 
10 Council has, under his general powers, established and maintained 
for this purpose a* cadre of official chaplain appointed by himself, and 
has authorised grants-in-aid out of Indian revenues for the mainte- 
nance of churches and of a certain number of non-official chaplains, the 
present annual expenditure of the Department being approximately 
16 40 lakhs. Since the Indian Church Act, 1927, and the Tridift.-n Church 
Measure of the same year, by virtue of wffiich the Church in India 
became an autonomous body, Indian Bishops are no longer appointed 
by the Crown. 


186 Under the proposals in the White Paper the powders of Limit for 
^0 the Secretary of State wdll pass to the Federal Government, future 
but 'will be exercised under the personal direction of the 
Governor-General, subject (as in the case of the other Eeserved ^penditure 
D'epartments) to the general control of the Secretary of State, suggested. 
It is clear that any sudden or unreasonable curtailment of 
'26 Government assistance might gravely embarrass the new autono- 
mous Indian Church, but obviously the latter must in course 
of time come to depend less and less upon Government assistance, 
whether in the form of the provision of official chaplains or of grants 
in aid for the maintenance of non-official chaplains or churches; and 
30 we understand that the policy of the Government of India has for some 
time been gradually to reduce ecclesiastical expenditure with the ulti- 
mate intention of restricting it to provision for the spiritual needs of 
British troops and, within reasonable limits, of the civil official popula- 
tion. The expenditure of the Department will not therefore rise above 
^5 the present figure and may faU below it as time goes on. We approve 
the arrangement proposed, but we think that in the circumstances 
the Constitution Act should specify a maximum figure above which 
the annual appropriation for ecclesiastical expenditure cannot go. 

It appears that the whole of the expenditure in respect of official 
40 chaplains is now classified as civil expenditure, although a' largo 
proportion of the maintained churches and the services of over 90 per 
cent of the official chaplains at present employed minister primarily 
to the spiritual needs of the Army; and it is a matter for considera- 
tion whether ecclesiastical expenditure for Army purposes should not 
45 be under the control of the Department of Defence. We understand 
that this question is now under examination by the Government 
of India. 
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(iii) The Governor-General and the Federal Aaministration 

Ministers 187. We do not think it necessary to repeat the observations which 

Counsellors. already made on this subject in connection with the Provinces ; 

for they are equally applicable to the relations between the Governor- 
General and the Federal Administration. But the existence of the tT> 
Eeserved Departments and the Governor- General’s Counsellors 
introduces an additional factor. The Federal Government will be 
a dyarchical, and not a unitary, government, the Governor- General’s 
Ministers having the constitutional right to tender advice to him 
on the administration of a part only of the affairs of the Federation, 10 
while the administration of the other part remains the exclusive 
responsibility of the Governor-General himself In these circum- 
stances it is clear that the Governor- General's Counsellors, who will be 
responsible to the Governor- General alone and will share none of the 
responsibility of the Federal Ministers to the Federal Legislature, 15* 
cannot be members of the Council of Ministers. It has indeed been 
suggested that, for the purpose of securing a greater unity in the 
Government, the Counsellors ought to form part of the Ministry, 
entering and leaving office with them, whatever the political com- 
plexion of the Ministry may be. An artificial arrangement of this 20 
kind, completely divorced from the realities of the situation, is in 
our opinion quite inadmissible. The Counsellors could not by a 
simulated resignation diminish their resjponsibility to the Governor- 
General, nor would the Government become any more unitary 
than it was before. It is no doubt true that legal fictions which 25- 
mask a* change of substance by preserving the outward form have 
often proved a valuable aid to constitutional development, but 
a fiction wffiereby the form but not the substance is altered can serve 
no useful purpose We hope nevertheless that the Counsellors, even 
if they cannot share the responsibility of Ministers, will be freely 30 
admitted to their deliberations — and indeed that there will be free 
resort by both parties to mutual consultation. It would indeed be 
difficult, if not impossible, to conduct the administration of the 
Department of Defence in complete aloofness from other Departments 
of government; and the maintenance of close and friendly relations BS* 
with Departments under the control of Ministers can only increase its 

efficiency. We understand the intention of His Majesty’s Government 
to be that the principle of joint deliberation shall be recognised and 
encouraged by the Governor-General's Instrument of Instructions. 

We warmly approve the princijde, and we think that it will prove a 40 
valuable addition to the machinery of government, without derogating 
in any way from the personal responsibility of the Govern or- General 
for the administration of the Eeserved Departments. 
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188. We recognise the difficulty which necessarily attaches to a Misappre- 
dyarchical system, and that, for its successful working, tact and 
sympathy of n,o common order will be required on both sides. The and 
'^^ite Paper states that the proposals which it contains * ‘proceed on funcytioi^ of 
5 the basic assumption that every endeavour will be made by those re- 
sponsible for working the Constitution to appr;oach the administrative 
problems which will present themselves in the spirit of partners in a 
common encerprise.’l If this assumption proves, as we hope, to be 
well-founded, many difficulties will disappear. Some at least of them 
10 appear to arise from a misunderstanding of the White Paper. Thus 
we were informed that, though the normal number of the Govemor- 
GeneraPs Counsellors would probably be two, it was thought advisable 
to take power to appoint a third in case of need ; but, according to the 
Joint Memorandum of the British-India Delegation, fears have been 
15 expressed in India that, if a third Counsellor is appointed a^nd “is 
placed in charge of the special responsibilities of the Governor- 
General,’* he may develop into what is described as “a super- 
Minist-er, whose activities must necessarily take the form of inter- 
ference with the work of responsible Ministers.” It is impossible 
20 to forecast with any accuracy the volume of work involved in the 
G'overnor-Generars administrative responsibilities, and it may well 
be that the appointment of a third Counsellor will be found necessary; 
but, if we may respectfully say so, the notion that there is a danger of 
his becoming a “super-Minister” seems to us altogether fantastic. 

25 To speak of a Counsellor being “placed in charge of the special 
responsibilities of the Govemor-General” is wholly to misapprehend 
the conception of the special responsibilities embodied in the White 
Paper, which do not set apart a governmental or departmental 
sphere of action from which Ministers are excluded, or even one in 
30 which the Governor General has concurrent powers with his Ministers. 

We do not, as we have said elsewhere, anticipate that the occasions on 
which the Governor- General or a Governor will find himself com- 
pelled, in the discharge of his special responsibilities, to dissent from 
ministerial advice tendered to him are likely to be numerous, and 
35 the Governor-General and his Coimsellors, even if the latter had the 
power, will not have such ample leisure at their disposal as to be 
tempted to utilise it for the purpose of interfering with the day-to-r 
day administrative business of Ministers. 


189. The Governor- General will require an adequate staff with an The 
40 officer of high standing at its head. WTiether one of the Counsellors oeneSrr 
will fill this position it is unnecessary for us to consider, for the staff, 
question is administrative rather than constitutional; but it is of 
exceptional importance that the Governor-General should be well 
served and we do not doubt that this matter has engaged, and will 
46 continue to engage, the earnest attention of His Majesty’s Govern- 
ment. 


^ White Paper, Introd., para. 26. 
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^v) The Govemor-GeneraVs Special Powers 

190. ’tile special powers, legislative and financial, of the G,ovemor- 
General as described in the White Paper do not differ mutatis 
mutandis from those which it is proposed to give to the Governor 
of a Province, io is therefore sufficient to refer to what we have 5 
already said upon the subject in an earlier part of this Eeport, and 
we have nothing to add to it here. 


(2) Eelations between the Federal Executive and 
Legislature 

191. We have considered in an earlier part of our Eeport the 10 
problem of the relations between the Executive and the Legislature 

of a Province, and those remarks apply mutatis mutandis to the 
relations between the Federal Executive and Legislature. It is 
only necessary here to refer briefly to two special complications which 
are introduced into the federal problem: the existence of the 15 
Govemor-Generars Eeserved I>epartments and the question of the 
representation of the States in the Ministry, On the first point, we 
have already spoken frankly of the difficulties presented by a system 
of dyarchy. We can only repeat that, faced by a choice in which 
every conceivable alternative involves some division of responsibility 20 
and some danger of friction, we recommend the alternative which 
draws the line of division at defence and external affairis as corre- 
sponding most nearly with the realities of the situation; that, of 
these, the crucial question, so far as the Legislature is concerned, 
is defence; and that on this question we regard an All-India 25 
Fedeitition as the best means of ensuring that the Central Legislature, 
'vhile discharging its legitimate function of discussion and criticism, 

"^ill not (in the phrase of the Statutory Commission) seek ‘‘to magnify 
Ife functions in the reserved field'*. 

192. On the second point, it will he observed that, under the 80 
White PapW proposals, the Governor-General is to be directed by 
liis Instrument of Exstruotions to inelude, ‘‘so far as possible,*’ In 
his Ministry, not only members of important minority communities, 
but also representatives of the States wnich accede to the Federation. 

It may be thought that this propolalal runs the risk of adding to the 35 
piQiSttfe dangers of representation in the Ministry, to ' 

which -we have referred in speaking of the Provinees, the fiirth^ 
^^ngers- ofi..t5erritorial representation. We can eearoely doubbi i^iat 
^tate repieas^tatioa will aiways be regarded by the Stages liiw- 

as an-seiefiential element in ev^ery Administmtion, ' a»d' this 40 
f^t.may .fee Jkely to retard the growth of political paries, 

in the true sense, even more at the Centre than in the Provihees; 
for the Federal Le^slature, though intended to be representative of 
india as a whole, will itsalf h^.largj^ based, ijnany case, on com- 
munal representation. In these circumstances, we do i^ot overlook 45 
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a Legislature which deliberates upon, a national policy, there may be 
found two bodies each tending to become, in a classic phrase, ‘'a 
congress of ambassadors from different and hostile interests, which 
interests eac*h must maintain as an advocate and agent against 
5 other agents and advocates/’ This, however, is a common feature 
of all hederations. Few, if any, have in practice found it possible 
to constitute an Executive into which an element of territorial repre- 
sentation does not in some sense enter, and in the Swiss Constitution 
the principle of such representation is explicitly laid down; so that 
10 to advance this as an argument against the White Paper proposals 
would be, in effect, to reject an All-India Federation even as an 
ultimate ideal. Moreover, the limitation of the functions of the 
Federal Executive to matters of essentially All-India interest is 
calculated to minimise the dangers of both communal and territorial 
16 representation. Tariffs and excise duties, currency and transport, 
are national, not communal questions; and it is not unreasonable to 
assume that any clash of interest with regard to them will tend in 
future to have an economic rather than a communal origin. There 
will, therefore, be centripetal as well as centrifugal forces; and it 
20 seems to us indeed conceivable that, until the advent of a new and 
hitherto unknown alignment of parties, a central Executive such as 
we have described may even come to function, as we believe that tne 
Executive of the Swiss Confederation functions, as a kind of business 
committee of the Legislature. 


25 (3) The Fedebal LEOiSLATtras. 

Composition of, nnd election to, the Legislature, 

193. There is no part of the subject of .our enquiry which has 
seemed to us to present greater difdculties than the question of the 
method of election to a Central Legislature for India. It is one on 
30 which there has always been a marked difference of opinion; and we 
recall that the Joint Select Committee which considered the' Gwem- 
ment of India Bill in 1919 did not accept the reconamebdations of 
the Southborough Comniittee which had been embodied in the Ml, 
and that there is a similar divergence between the recOmmendguti^ 
36 of the Statutory Commission and the proposals in the White Paper. 
It shodbd be recognized that to attempt to provide a legislative body 
which shall be representative of a population of nearly 350 miUidds is 
without precedent. We are met at the outset by the difficulty of 
applying the representative system on a basis of direct representation 
40 to a unit of such magnitude. On the one hand,^ if the constituencies 
were of a reasonable size the resultant Chamber would be un^ 
manageably large ; if, on the other hand, the Chamber were of a 
reasonable size the constituencies on which it was based wotild 
"^necessarily oe enormous. In these dir®umStance?s our task has been 
45 aii anxious one, and we have only arrived at our conclusions after 
a careful and prolonged examination of the matter in all its aspects. 

E 2 


Difficulty of 
the subject. 
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194. The White Paper proposes that the Federal Legislature shall 
consist of the King, represented by the G-oyernor- General, and two 
Chambeito to be styled the Council of State and the House of 
Assembly. The Council of State would consist of not more than 
260 members, of whom 150 would be representatives of British India, 5 
not more than 100 would be appointed by th© Eulers of States who 
accede to the Federation, and not more than 10 would be nominated 
by the Governor-General in his discretion. The G-overnor-G-enerars 
Counsellors, who would be ex-officio members of both Chambers for 
all purposes except the right of voting, are not included in the 10 
above figures; and it is proposed that the members to be nominated 
by the Governor General should not be ofl&cials The House of 
Assembly would consist of not more than 375 members, of whom 
250 would be representatives of British India, and not more than 
125 would be appointed by the Eulers of States who have acceded 15 
to the Federation.! 

195. The representatives of British India in the Council of State 
would, to the number of 136 be elected by the members .of the Pro- 
vincial Legislatures, by the method of the isingle transferable vone. 
Indian Christian, Anglo-Indian and European members of the Pro- 20 
vincial Legislatures would not be entitled to vote fv'^r these representa- 
tives, but 10 non-pr.ovincial communal seats would be reserved for 
them (7 for Europeans, 2 for Indian Christians and one for Anglo- 
Indians), these iseats being filled by three electoral colleges, consisting 
respectively of the European, Indian Christian and Anglo-Indian 25 
members of the Provincial Legislatures, and voting for the European 
and Indian Christian seats being by the method of the single trans- 
ferable vote. Coorg, Ajmer, Delhi and Baluchistan would each have 
one representative. Members of the Co.org Legislature would elocti 

to the Coorg seat, but special provision is to b© made in th© case of 30 
the other three.2 


Method of 
election to 
the House of 
Assembly 
proposed 
in the White 
Paper. 


196. The representatives of British India in the House of Assembly 
would be elected by direct election in provincial constituencies, except 
in the case of three of the seats reserved for Commerce and Industry, 
and one of th© Labour seats, where the constituencies will be non- 35 
provincial. Election to the seats allotted to the Muhammadan, 
Shkh, Indian Christian, Anglo-Indian and European constituencies 
would be by voters voting in separate communal electorates; and all 
qualified voters who are not voters in one of these constituencies^ 
wofdd be entitled to vote in a general constituency. Election t^ the 40 
seats reserved for the Depressed Classes out of the general seats 
would be in accordance with the arrangements embodied in the Poona 
Pact, which we have described elsewhere. Election to the woman’s 
sbat in each of the Provinces to which such a seat is allocated would 
bo by members of th© Provincial Legislature voting by tiie method 45 


1 White Paper, Proposals 23-37. 
* White Paper, Appendix I.f 
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of single transferable vote; the special seats assigned to Commerce 
and Industry would be filled by election by Chambers of Commerce 
and other similar associations; and the special seats assigned to 
Landowners would be filled by election in special landholders' 
6 constituencies.^ 


197, The proposals in the White Paper thus follow other Federal The 
Constitutions in adopting direct election for the Lower House. We are 
then confronted with the questign whether, in spite of precedents, such ^federations, 
a system is appropriate in the case of so vast a coimtry as India, and 
10 whether circumstances do not require the substitution of some method 
of indirect election, and, if so, what that method ought to be. 


198. Direct election has the support of Indian opinion and is Direct or 
strongly advocated by the British-India Delegation m their Joint indirect 
Memorandum. It has been the system in India for the last twelve 
15 years, and has worked on the whole reasonably well, though, it should 
be remembered, with a much more limited franchise than that now 
proposed. The Southborough Committee which visited India 
in 1919 for the purpose of settling the composition of, and the 
method of election to, the Legislatures set up by the Government of 
20 India Bill of that year, did, it is true, recommend the indirect 
system; but the Joint Select Committee which examined the Bill 
were of a contrary view, and Parliament accepted the opinion of the 
Committee. It may also be argued that, with the increase in the 
size of the Legislatures now proposed, it will be possible to effect 
25 so appreciable a reduction in the size of the existing constituencies 
as ^ diminish the objections based on that feature of the present 
system. But even the reduction in the size of constituencies which 
woiald follow from the White Paper proposals will still leave them 
unwieldy and unmanageable, unless the number of seats is increased 
30 beyond all reasonable limits. Where a single constituency may be 
more than twice as large in area as the whole of Wales, a candidate for 
election could not in any event commend or even present his views to 
the whole body of electors, even if the means of communication were 
not, as in India, difficult and often non-existent, and quite apart from 
35 obstacles presented by differences in language and a widespread 
illiteracy; nor could a member after election hope to guide or 
inform opinion in his constituency. These difficulties would be 
serious enough with the comparatively limited franchise proposed in 
the White Paper; but future extensions of that franchise .would be 
40 inevitable, and it is obvious that with every increase in the electorate 
these difficulties are enhanced. Indeed, any considerable extension 
of the franchise imder a system of direct election would cause an 
inevitable breakdown. We do not believe that constituencies both 
of large size and containing an electorate of between 200,000 and 
45 300,000 people can be made the basis of a healthy parliamentary 
system. We think that Parliament and Indian opinion should fac© 


^White Paper, Appendix n. 
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these facts and should recognise that direct election, apart from 
its immediate merits or demerits at the present time, cannot provide 
a sound basis for Indian constitutional development in the future. 

We cannot believe that it would be wise to commit India at the outset 
of her constitutional development to a line which must prove to be 5 
a blind alley. 


199. A close and intimate contact between a representative and his 
constituency is of the essence of representative government, so that 
the former may be conscious of a genuine responsibility to those 
whom he represents, and the latter that they are able to influence 10 
his actions and in case of need call him to account. The relationship 
has been described in a passage familiar to all: “It ought to be the 
happiness and glory of a representative to live in the strictest union, 
the closest correspondence, and the most unreserved communication 
with his constituents; their wishes ought to have great weight with 15 
him, their opinion high respect, and their business his unremitted 
attention’’; but we confess that we can recognize no likeness to 
this description in any relations which could exist between a member 

of the Central Legislature in India and the vast constituencies which 
he would represent under a system of direct election. 20 

200. We realise the strength of Indian opinion in this matter, and 
we are far from denying that the present system has produced 
legislators of high quality; but we are now recommending to 
Parliament the establishment of self-government in India and we 
regard it as fundamental that the system of election to the Central 25 
Legislature should be such as to make the responsibility of a member 

to those who elect him a real and effective responsibility. We do not 
think that this can be secured under a system of direct election 
proposed in the White Paper, and, though we are conscious that we 
are reversing the decision made by Parliament in 1919, we have come 30 
to the conclusion, notwithstanding the theoretical objections which 
cam be urged against it, that there is no alternative to the adoption 
of some form of indirect election. 


201. We have examined many systems of indirect election. 
Systems based upon electoral groups at first sight have many 35 
^attractions, but we have felt bound to reject them as being im- 
practicable at the present time, for reasons similar to those which we 
have already given in that part of our Beport which deals with the 
^]| 0 '\ftpLcial franchise.^ We have also considered election by municipal 
Hhd local bodies, but the general tenor of the evidence before 40 

ua vindicates that Indian opinion is strongly opposed to this system, 
l^.i^ely owing to its association with the procedxare under the Morley- 
'institution, which does not seem to have worked well; and 
recommend it in present circumstances. We have come to 
eop.cIu^ion tiiat the Provincial Assemblies form the only possible 45 
electoral, colleges,, and we recommend accordingly that the Pedeml 
House of Assembly Aould be’, ' in the main, elected by members of 



those bodies. We should have been glad if it had been possible to 
provide for election by the method of single transferable vote since 
this would have avoided the necessity of reproducing at the Centre 
the system of a communal distribution of seats. We however found 
5 ourselves unable to recommend this; firstly, because the special 
interests such as commerce, industry, landlords and labour, would not 
obtain adequate representation; and secondly, because, though 
the single transferable vote would in all probability madse it possible 
for the communities to obtain substantially the same representation 
10 as under the White Paper proposal, the minority communities 
would regard it with suspicion, and we think it essential that 
nothing should be done which would afiord opportunities for re- 
opening the communal question. We accordingly recommend 
that the Hindu, Muhammadan, and Sikh seats should be filled 
15 by the representatives of those communities in the Provincial 
Assemblies voting separately for a prescribed number of communal 
seats; and that within the Hindu group special arrangements should 
be made for the Depressed Classes. With regard to the Indian 
Christians, Europeans and Anglg-Indians their representation in the 
20 Provincial Assemblies is so small that this plan would not be suitable, 
and we think, therefore, that it will be necessary that they should 
vote in an electoral college formed by their representatives in all 
the Provincial Assemblies. 


202. We feel strongly, however, that it is not possible for indirect 
25 Parliament to lay down today the exact method of constituting tJie ©lection 
Central Legislature for any long period of time. The question has regarded as 
been repeatedly examined, both before the passage Of the present being open 
Government of India Act, and stibsequeiitly by the Statutory to future 
Commission, and the Bound Table Confofonoes and the Indian 
30 Franchise Committee in connection with Ihe present proposals for 
reform. Throughout this whole period opinions have been deeply 
divided and no clear-cut solution has emerged, as indeed was to 
be expected when an attempt is being made to create a Federation 
on a scale and of a* character hitherto without precedent. We 
35 have chosen the system of indirect election by the Provincial 
Legislatures, not because we do not feel the force of the arguments 
which can be brought against it, but because we think that it is 
the arrangement which will give the most practical systOTi at the 
outset of the Federation. Moreover, while it wHi be possible in 
40 future to pass from the indirect to the direct system of eleetioisi 
should experience show that step to be advisable, the maintenance, 
and still more the extension, of the system direct election today 
would be to commit India to a system wirieh logically leads to 
adult suflErage, before any way has been discovered of overcoming 
45 the insuperable objections to the gigantic eoirttuenciles, con- 
taining hundreds of thousands of voters, ^hieh are inevitable wftn 
adult franchise in India xmder the ordinary system of direct election. 

We feel that the ultimate soliton, well be found in soma 
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variant, either of the system whereby groups of primary voters 
elect secondary electors who vote directly for members of the federal 
assembly, or of the system whereby those already elected to local 
bodies, such as village panchayats, are the voters who vote directly 
for members of that assembly. Systems of this kind apparently 5 
work with considerable success in many countries where conditions 
are not dissimilar to those in India. But the discovery of the best 
method of adapting those ideas to India’s needs, and of removing 
the obstacles which now stand in the way of their adpotion, is 
clearly one which should be made by Indians themselves in the 10 
light of their experience of the practical working of representative 
institutions under the new Constitution. We consider, therefore, 
that our proposals should be regarded as being open to future review 
and that further consideration should be given to the question of 
the method of composing the Central Legislature in the light of 15 
practical working of the Constitution. We do not propose that there 
should be any formal examination of the problem by a Statutory 
Commission after any specific date, for we think that experience 
has shown that there are strong objections to automatic provisions 
of this kind. But we consider that Parliament should recognise 20 
that, after sufficient time has elapsed to enable clear judgments to 
be formed of the way in which the Constitution works and of the 
new political forces it has brought into being, it may be necessary to 
make amendments in the method of composing the Central Legislature, 
and we hope that, if Indian opinion thinks modification is required, 25 
the Federal Legislature will lay its own proposals before Parliament 
in the form recommended elsewhere^ in this Eeport. 


The Council 203. The White Paper proposes that the members of the Council of 
of State. State should be elected by the members of the Provincial Legis- 
latures, including members of the Provincial Upper Chambers where 30 
the Legislature is bicameral. The method of election proposed is 
that of the single transferable vote, a communal distribution of seats 
being thereby avoided; but special arrangements are contemplated 
for Europeans, Anglo-Indians and Indian Christians, which would 
not otherwise be in a position to secure adequate representation. 35 
No provision is made for representation in the Council of State of 
special interests. We accept these proposals in principle, but if, as 
we recommend, the Provincial Assemblies are to elect to the Federal 
House of Assembly, it will clearly be necessary to find different electoral 
colleges for the Council of State. It seems to us that the only alter- 40 
native electoral college is the Provincial Legislative Council in those 
Provinces where a Legislative Council exists; and in the unicameral 
Prqviiioes we recppii^i^^rd that an ad hoc electoral college should be 
QODBt^uted of persons elected by an electorate broadly corresponding 
to tte electorate for the Legislative Councils in bicameral Provinces, 45 
the jcomm^al distribution of seats in this electoral college eorre- 
sjondiBg.to ^i^lsat in the 'Provincial Assemblies. 

< 



204. The W.hite Paper proposes that each Gouneil of State shall Council of 
continue for seven years and each Federal House of Assembly for five State should 
years, power being reserved to the Goveraor^General in his discretion 
to dissolve both Houses, either separately or simultaneously. We on more 
5 prefer a Council of State constituted on a more permanent basis, an3 
accordingly recommend that it should not be subject to dissolution, 
that its members should be elected for a period of nine years, and thul: 
one-third should retire and be replaced at the end of every third 
year. Special arrangements would in that event be required for the 
10 first nine-year period following on its first constitution. 


205. The numbers proposed in the White Paper for the two Federal 
Houses have been the subject of criticism, and we see many Houses, 
advantages in Houses of a smaller size, especially in view of the 
proposals to which we refer hereafter for Joint Sessions of both 
15 Houses. We are however convinced, after a careful examination 
of the whole question, that the balance of convenience is against 
any reduction of the numbers proposed in the White Paper. If the 
size of the Council of State were materially reduced and if, as we have 
recommended, one-third of its membership is replaced every three 
20 years, the number of members whom Provincial electoral colleges 
would be called upon to choose at any given election would be too 
small for the method of the single transferable vote to produce an 
equitable result from the point of view of minorities; and we should 
greatly regret the introduction of a communal basis for the Federal 
25 Upper House. There is another consideration affecting the Federal 
House of Assembly. It would be difficult, if the size of this House 
were reduced, to make any proportionate reduction in the number 
of seats assigned to special interests, since this would in several 
instances deprive them of seats which they have in the existing 
30 Legislative Assembly, These special interests seats apart from those 
assigned to European commerce and industry, would in practice be 
almost entirely occupied by members of the Hindu comm u nity. 

We it important that the Muhammadan community should 

have secured to it, as the White Paper proposes, one-thkd of all the 
35 British-India seats; but i£ the number of the special interest seats 
is to remain undisturbed, the application to a substantially smaller 
House of the undertaking given to the Muhammadans would result 
in a disproportionate number of the ordinary (non-special) seats 
being allocated to the Muhammadans. In addition to these con- 
40 siderations in regard to British-India representation, it must also be 
borne in mind that the size of the Houses will regulate the number of 
seats available for the representation of ,the Princes, and, unless this 
representation is generally acceptable to the Princes as a whole, 
they may be unwilling to federate and the first condition precedent 
45 to the establishment of the Federation would not be fulfilled. 

Certain of the larger States have, it is true, expressed a preference 
for substantially smaller Houses, but we are satisfied that the 
general body of States would be unwilling to accept any arrange- 
ment which assigned to the States less than 100 seats in the Federal 
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Upper Souse. There is general agreement .that the States should 
have a 40 per cent, representation in this House which implies a 
House of about 250 members, as the White Paper proposes. For 
reasons which we discuss in connection with the relative powers of 
the two Houses we think it important also that their proportionate 5 
strength should be as in the White Paper. It follows therefore that 
since the Upper House is to have a strength of about 250, the Lower 
House cannot be reduced below the White Paper figure. The 
combined eSect of the considerations mentioned in this and the 
preceding paragraph has led us to the conclusion, notwithstanding 10 
all the arguments which can be urged on the other side, that the 
size of the two Houses should stand as in the White Paper 

206. We have carefully considered a suggestion that the 
Federal Legislature should consist of one Chamber only. We recog- 
nise that there is much to be said for this, proposal also, but, on the 15 
whole, we do not feel able to reject the view which was taken by 
the Statutory Commission and which has been also consistently taken 
by, we think, the great bulk of both British and Indian opinion 
during the whole course of the Bound Table Conferences, that the 
Federal Legislature should be bi-cameral. Certainly, a reversal of 20 
this view would be distasteful to nearly all, if not to all, the 
Indian States. 

207. We have set out in the Appendix (II) to this Section of our 
Eeporf a description of the scheme of indirect election which we 
recommend for the Council of State and for the Federal House of 25 
Assembly, so far as the British-India representatives are concerned. 
The details of the scheme are necessarily complex, and we think that 
they can be better appreciated if dealt with in this manner. It may 
well be that, on further examination," parts of the scheme will be found 

to require readjustment or revision in matters of detail, and we do not 30 
desire that our recommendations should be taken as precluding a 
further expert examination of it. 

208. The representatives of the States will be appointed by the 
Eulers of the States ccfueerned. A difficult question arises, however, ' 
TWth r^egard to the allocation among over 600 States, Estates and 35 
Jagks, whieh cow^itute the non-British portion of India, of the 
IW' 'and 125 'Seats available for the States as a whole in the Council of 
State and Federsd House of Assembly respectively. The White 
Paper does net deal with tllis matter, which we are informed has 
been under discussion between the Governor-General and the 40 
Beinee# fot* -Seme time and we have been furnished with details 

dE a 'Scfeelne Governor-General has propounded as a basis 

»di#iG?|i^sion. This sdbeme is set out in the Appendix (III) to this Sec- 
oTir Bfe^orf?^ 1% proceeds on -fibe principle that the allocation of 

Slates' 'shotdd, in the case of the ’Council of State, 45 
tate€j^*afectoui^ oP^e rdfuftive raifk and importance ‘ of the State as 
4 V" tte oijher'factors;'” aShdi in thb ease 

’ 4ii “ ' 
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of the House of Assembly, should be based in the main on population. 
We have been given to understand that, while susceptible of minor 
adjustment in a few particulars, the scheme has met with a large 
measure of support among the States. So far as we are able to judge, 
5 a scheme on these lines would be a reasonable one, and would be 
appropriate to the new constitutional arrangements which we 
contemplate. We observe that it makes provision for the pooling 
within groups of States of the representation allotted to them indi- 
vidually, with the object of securing a form of representation more 
10 suited to their common interests, and for giving legal effect to any 
arrangements so made. We see many advantages in a plan of this 
kind, if it should prove practicable. It would also, we suggest, 
contribute to the selection of better qualified States' representatives 
in the Federal Legislature if adjacent States, at any rate those not 
15 entitled under the scheme proposed to continuous individual repre- 
sentation, were grouped together regionally for the selection of joint 
representatives in the Federal Legislature who would retain their 
seats throughout its full term. 


209. The scheme makes provision for the representation of the Temporary 
20 whole of the States of India It may well be, however, that not all the weightage 
States will accede, at any rate in the early years of the Federation; 
nor could States under a minority administration in any event *.ccede 
until the Euler had taken over the government of the State. The non-acceding 
White Paper proposes that any vacancies arising from non-accession States. 

26 should for the time being remain unfilled. The States have urg:ed 
that this arrangement would operate to the prejudice of those Stetes 
which have in fact acceded in relation to the British-India portion 
of the Legislature, and we are of opinion that there is substance in 
the objection. We do not think that it would be reasonable to 
30 allocate to the States which accede the whole representation of 
those who are holding back; but we recommend that the repre- 
sentatives of the States which have acceded should be empowered 
to elect additional representatives in both Houses up to half the 
number of States' seats (including those States whose Eulers are 
35 minors) which remain unfilled. We think, however, that this 
arrangement should cease to operate when, ae a result of accessions, 

90 per cent, of the seats allocated to the States are filled, and in any 
event at the expiration of 20 years from the establishment of the 
Federation. 


40 210. A suggestion was brought to our notice that provision should Tenure of 

be made in the Constitution Act for the vacation of his seat by repre^nta- 
a member of the Legislature appointed by the Euler of a State if tives. 
'called upon to do so by notice in writing from the Euler. We could 
not accept this suggestion. We conceive that a State representative, 

45 although he is nominated and not elected, holds his seat on precisely 
the same tenure as an elected rqoresaDitative from British India, 
and no distinction should be made between the two. 
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Vowers of ihe Federal Legislature 

Powers of observations wMcli we have made in connection with 

Federal the powers of the Provincial Legislatures apply generally mutatis 
Legislature, mutandis to the Pederal Legislature, and we are of opinion that the 

same general restrictions on the legislative power should apply in 5 
both cases. We note that, in addition to the legislative proposals 
which in a Province require the Governor’s previous sanction, and 
will, in the Federal Legislature, require the sanction of the Governor- 
General, legislative proposals affecting any Eeserved Department, 
the coinage and currency of the Federation, or the powers and duties 10 
of the Beserve Bank in relation to the management of currency and 
exchange, will also require the Governor- General’s previous sanction.^ 

We have no comment to make on the first of these, which is a 
necessary corollary on the reservation to the Governor- General of 
the control over certain Departments; and we deal with the second 15 
and third elsewhere in connection with the Beserve Bank. 


The 212. It is proposed (and we concur) that the Governor-General’s 

Governor- powers with regard to assent to, reservation of, or withholding assent 

asseSTetc. any Bills presented to him should be the same as in the case 

to Bills. ’ of the Governor of a Province, except that the Governor-General 20 
reserves a Bill for the signification of His Majesty’s pleasure, 
whereas a Governor reserves it for the consideration of the 
Governor-General.2 


British ^ 213. It is proposed that the powers of the Federal Legislature 

Baluchistan, extend to the Chief Commissioner’s Province of British 25 

Baluchistan. The legislation required is to be obtained either by 
Begulations made by the Governor- General at his discretion or by 
the application by him to the Province, with or without modification, 
of any enactment of the Federal Legislature, an arrangement which 
we are satisfied is the most appropriate which could be devised for 30 
an area of this character 


Procedure in the Federal Legislature 


Procedure 
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Federal 
Begislature. 


214. On this subject also it is unnecessary to repeat what we have 
already said in connection with the Provincial Legislatures. We 
draw attention, however, to three heads of expenditure which it is 35 
proposed should not be submitted to the vote of the Legislature, 

3 d which necessarily have no counterpart in the Provinces. 4 These 
e (1) expenditure for' a Beserved Department; (2) expenditure 
fiir the ‘discharge of the functions of the Crown in and arising out of 
its relations with the Bulers of Indian States; and (3) expenditure 40 
f6r the discharge of ihe duties imposed by the Constitution Act 


Paper, Proposal 119. 
* Wlite Paper, Proposal 39. 

^op^l 58. 




49 ; 



117 


on the Secretary of State. The inclusion of the first necessarily 
follows from the reservation of administration and control to the 
Governor- Generai. The second would include the expenses of tlie 
Political Department and other matters connected with the rights 
5 and obligations of Paramount Power. We understand the third 
to refer to such matters as expenditure in connection with the 
Secretary of Statens establishment in London, liabilities incurred by 
him on contracts or engagements to which he fe or will become a 
party under the provisions of the Constitution Act, and payments of 
10 compensation to members of the Public Services under his powers 
in that behalf. We have no comments to make on any of these 
proposals. ’ 

215. We have pointed out that the Provinciial Upper Houses are not Relations 
intended to be bodies having equal powers with the Legislative twcrn^s^. 

15 Assemblies. In the case of the Pederal Legislature, the proposals 
in the White Paper contemplate twc Houses with nearly co-equal 
powers. The principal difference is in the sphere of finance. It is 
proposed that Money Bills should only be introduced in the Lower 
House, the Ufper House having power to amend or reject them; 

20 and that in relation to Demands for Grants the power of the Upper 
House should be limited to requiring, but only at the instance of the 
Government, that any Demand which has been reduced or rejected 
by* the Lower House should be brought before a Joint Session. 1 We 
entirely endorse the principle that, so far .as possible, the two Houses 
25 should have equal powers; but we are not satisfied that the pro- 
posals to which we have just referred sufficiently secure this. We 
think that the Upper House should have wider powers in relation to 
finance, and that it should be able not only to secure that a rejected 
grant is reconsidered at a Joint Session of the two Houses, but also 
80 to refuse its assent to any Bill, clause or grant which has been 
accepted by the Lower House. We think, therefore, that all Demands 
should be considered first by the Lower House and subsequently 
by the Upper, and that the powers of each House in relation to any 
Demand should be identical, any difference of opinion being resolved 
35 at a Joint Session to be held forthwith. 

216. We approve the plan of resolving the differences between the Joint 
Houses by the decision of a majority of the two Houses sitting and Scions, 
voting together. But the principle of equality of powers requires 

that an effective voice in the final decision should be secured to the 
40 Upper House, and it is for that reason that we have accepted the 
numerical proportion between the two Houses proposed in *the 
White Paper, that is to say, a proportion of approximately 2.3. 

The principle also makes appropriate a departure from the scheme of 
Joint Sessions which we have recommended in the case of the 
45 Provinces. There is no necessity for so long a period to elapse before 
th© Jqiut Session is held as in the Provinces, where the functions of 

^ PropossJfi 41. apd 48. 
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the Upper House are only those of revision and delay. We do not 
think that the White Paper proposals are in all respects satisfactory. 

In particular, we think that there would be an advantage in extending 
the period after which a Joint Session may be held from three months 
to six, and in providing that it should not be held during the session 5 
of the Legislature in the course of which the difference of opinion 
arose between the Houses. It should be for the Federal Government 
to decide whether a Bill is to lapse or be referred to a Joint Session; 
and in the former case the Government should inform the Legislature 
of their decision before the end of the current session The above 10 
should be the ordinary procedure; but in the case of Bills affecting 
the Reserved Departments, or Bills which in the opinion cf the 
Governor-General involve his special responsibilities, or would affect 
the financing of the Federal Government’s requirements, the Governor- 
General must have power in his discretion to summon a Joint Session 15 
and obtain a decision forthwith. Amendments to any Bill which is 
brought before a Joint Session should be subject tc- the rules which 
we have recommended in the case of the Provinces. 


States' 
representa- 
tives and 
British- 
India 
legislation. 


217. The question was much discussed before us whether any special 
provilsion ought to be included in the Constitution Act prohibiting 20 
States’ representatives from voting on matters of exclusively British- 
India concern. The British-India Delegation in their , Joint 
Memorandum urge that this should be done, and their suggestions 
are briefly as follows: — (1) that in a division on a matter concerning 
solely a British-India subject, the States' representatives should 25 
not be entitled to vote; (2) that the question whether a matter 
relates solely to a Britiishrindia subject or not should be left to 
the decision of the Speaker of the House, which should be final; 
but (B) that if a substantive vote of no confidence is proposed on a 
matter delating solely to a British-India subject, the States’ repre- 30 
sentatives ’ shofild be entitled to vote; since the decision might vitally 
affect the position of a Ministry formed on a basis of collective 
responsibility; (4) that if the Ministry is defeated cn a subject of 
exclusively British-India interest, it should not necessarily resign. 

^ We do not thihk that these suggestions would in any way meet the 85 
\ case. Circumstances may make any vote of ,a Legislature, even on 
^ matter intrinsically unimportant, an unmistakable vote of no - 
confidence; the distinction between formal votes cf no confidence 
and oftter votes is an artificial and conventional one, and it would b‘e 
ifnpossible to base .arty statutory enactment upon it. On the other 40^ 
HTOd/the States have 'made it clear that they have no desire to 

of exclusively British-Incbla concern, lior 
ft would be in their interests to 'do so; but' 
a¥e Ifiiftl^us/fer^’reasOTiSi which we appreciate, 'that their repre- 
sehtaiftve^ pi*eVeirte‘d by any rigid statutory provision^ 45 

ifem:' supporting a ‘ Ministry with 
whose general policy iuQy in ^ agreement, or from withholding 

their support from a Minfe&y' whose’ policy they disapprove. In 
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these circumstances we think that the true solution is that there 
should be no statutory prohibition, but that the matter should be 
regulated by the common sense of both sides and by the growth of 
constitutional practice and usage. We have, however, one sugges- 
5 tion to make which we think may be worth consideration Under 
the Standing Orders cf the House of Commons all Bills which relate 
exclusively to Scotland and have been committed to a Standing 
Committee are referred to a Committee consisting of all the members 
representing the Scottish constituencies, together with not less than 
10 ten nor more than fifteen other members. We think that a provision 
cn these lines might very possibly be found useful, and that the 
Constitution Act might require that any Bill on a subject included 
in List III should, if extending only to British India, be referred to a 
Committee consisting either of all the British India representatives 
15 or a specified number of them, to whom two or three States' repre- 
sentatives could, if it should be thought desirable, be added. 


(4) The Eelations between the Federation and the 
Federal Units 

218. The transformation of British India from a unitary into a Administra- 
20 Federal State necessitates a complete readjustment of the relations nexus 
between the Federal and Provincial Governments. The Provincial 
Governments are at the present time subordinate to the Central and its 
Government and under a statutory obligation to obey its orders and 
directions, though the Central Government, and indeed, the Secretary ^ 

25 of State himself, is bound by statutory rules not to interfere with the 
Pro’vineial administration save for certain limited purposes in matters 
which under the devolution rules now'' fall within the transferred 
Provincial sphere. But now that the respective spheres of the Centre 
and of the Provinces will in future be strictly deliinited and the 
30 jurisdiction of each (except in the concurrent field which we have 
described elsewhere) will exclude the jurisdictibn of the other, a 
nexus of a new kind must be established between the Federation 
and its ’constituent units. We are impressed by the possible dangers 
of a too strict iinterpretation of the principle cf Provincial Autonomy. 

35 The Statutory Commission in their recommendations for Provincial 
Autonomy were, we think, not unaffected by the desire to give the 
largest possible .ambit to autonomy in the Provincial sphere, owing 
to their inability at that time to recommend responsibility at the 
Centre. The larger measure of Indian self-government which has 
40 obtained in the Provinces during the past twelve years has also, we 
think, tended to develop, -and perhaps over-develop, a desire for 
complete freedom cf control from the Centre. We hav^ discussed 
elsewhere in our Eeport both the legislative and the financial nexus 
which the White Paper proposes to , create; and we confine our 
45 Obseiwations here to the administrative relations between the ^Federal 
Government, as such, on the one hand imd 4he Provincial Gc>vem- 
ments and the Eulers or Governments of the Indian States on the 
other. 
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219. The Federal Legislature will have power to enact legislation 
on Federal subjects which will have the force of law in every Province 
and, subject to such reservations as may be contained in the 
Euler's Instrument of Aceessio-n, in every Indian State wbicii is a 
member of the Federation. The administration and execution of o 
these laws may be vested in the Federation itself and m Federal 
officers, subject, in the case of the States, to the terms of the Euler’s 
Instrument of Accession; or the Legislature may devolve upon the 
Provincial Governments or their officers the duty of executing and 
administering the law on behalf of the Federal Government. The 10 
White Paper proposes that it shall be the duty of a Provincial 
Government so to exercise its executive power and authority, in so 
far as it is necessary and applicable for the purpose, as to secure 
that due effect is given witffin the Province to every Act of the 
Federal Legislature which applies to that Province. 1 This, as we 15 
read it, is a statement of the constitutional duty of every Province 

in. relation tc Federal laws, which has no sanction behind it other 
than the moral obligation which must always rest upon the con- 
stituent units of a Federation to give effect to the laws of the politicial 
organism of which they form a part. But, in addition to this general 20 
statement of a moral obligation, the White Paper proposes to 
empower the Federal Government to give directions to .a Provincial 
Government for the purpose of securing that due effect is given in 
the Province to any such law, and that the manner in which the 
Provincial Government’s executive power and authority is exercised 25 
in relation to the administratibn of the law is in harmony with the 
policy of the Federal Government In the case of the States, it is 
proposed that , the Euler .should accept the same general moral 
obligation, which, as we have said, will rest upon the Provincial 
Governments, to secure that due effect is given within the territory 30 
of his State to every Federal Act which applies to that territory. 
But we think that the White Paper rightly proposes that any 
general instructions to the Government cf a State for the purpose 
of ensuring that the Federal obligations of the State are duly fulfilled 
shall come directly from the GovemorrGeneral himself. 35 

220. We- are of opinion that the proposals in the White Paper 
on this subject require modification in two directions. In the first 
place, the White Paper draws no distinction between the execution 
of Federal Acts with resp^ect ,to subjects on which the Federal 
Legislature is .alone competent to legislate (List I) and the execution 40 
d Federal Acts in the concurrent field (List III). It is evident that in 
ita q3;olusiye field the- Federal Government ought to have power tc 

c&ectians — detailed and specific if need be — ^to a Provincial 
Goveniment, as pmposed in the White - Paper. The same principle 

apply to joiatters in which action or inaction by a Provincial 45 
dqv^:qa^€pfe wit^n ita exclusive sphere a^ffects the adminis-’ 
Qif&TL «ex(iusively. , Fed^lv subj-ect — ^that is tp. say, it , should 

’^^i*iWte^per;PTop6isfal 126. 
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be open to the Pedera] Government to give directions to a Provincial 
Government which is so carrying on the administration of a Pro- 
vincial Subject as tc affect prejudieiaDy the efficiency of a Federal 
Subject. But it is much more doubtful whether it should have 
6 such power in the concurrent field. The objects of legislation m 

this field will be predominantly matters of Provincial concern, and 

the agency by which such legislation wull be administered will 
be almost exclusively a Provincial agency. The Federal Legislature 
will be generally used as an instrument of legislation in this field 

10 merely from ccnsiderations of practical convenience and, if this 

procedure were to carry w^ith it automatically an extension of the 
scope of Federal administration, the Provinces might feel that they 
were exposed to dangerous encroachment. On the other hand, 
the considerations of practical ccnvenience %vhich y/ould prompt the 
15 use of the Federal Legislature in this field will often be the need for 
securing uniformity in matters of social legislation, and uniformity 
of legislation will be useless if there is no means of enforcing reason- 
able uniformity cf administration. We think the solution is to be 
found in drawing a distinction between subjects in the Concurrent 
20 List 'which on the one hand relate, broadly speaking, to matters of 
social and economic legislation, and those which on the other hand 
relate mainly to matters of law and order, and personal rights and 
status. The latter form the larger class, and the enforcement of 
legislation on these subjects would, for the most part, be in the hands 
25 of the Courts or of the Provincial authorities responsible for public 
prosecutions. There can clearly be no question of Federal directions 
being issued to the Courts, nor could such directions properly be 
issued to prosecuting authorities in the Provinces. In these matters, 
therefore, we think that Ihe Federal Government should have in* law, 

80 as they could have in practice, no powers of administrative control. 

' The other class of concurrent subjects consists mainly of the regula- 
tion of mines, factories, employers liability and workmen's com- 
pensation, trade unions, welfare of labour, industrial disputes, 
infectious diseases, electricity, and cinematograph films. In respect 
35 of this class, we think that the Federal Government should, where 
necessary, have the power to issue directions for the enforce- 
ment of the law, but only to the extent provided by the Federal 
Act in question. In view of the manner in which we propose to 
constitute the Federal Legislature, it is improbable that a body so 
40 representative of Provincial opinion will sanction any unreasonable 
encroachment upon the Provincial field of action; but, as a further 
safeguard against such encroachment, we think that anv clause in "a 
statute ecnferring such powers should require the previous sanctidn 
of the Governor-General. 

45 221. In the second place it is necessary to provide for a situation, Enforce- 

though we may be permitted to hope that it will never m practice 
arise, in which a Provincial Government has declined to carry out Govern* 
the directions which it has received* from the Federal Government, meats 
Under the White Paper> proposals these directions would be‘ issued 
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in the name of the Governor-General as the executive head of the 
Federation, in whose name all executive acts will run; but, where 
{as will commonly be the case) the directions relate to matters 
within the Ministerial sphere, the Governor-General will be acting 
upon the advice of his Ministers. Among the special responsi- 5 
bilities of the Governor of a Province is one for '‘securing the 
execution of orders lawfully issued by the Governor-Gcnerar'; 
and, since the directions of which we have spoken would be lawful 
orders of the Governor- General, it would become the duty of the 
Governor to secure their execution in opposition to the policy, and 10 
(it must necessarily follow) to the .advice, of his Ministers. We do not 
think that the Governor of a Province ought to be placed in a position 
in which in effect he is compelled to over-rule his own Ministers at the 
instance of Federal Ministers; and, where a conflict of this kind arises 
between the Federal Government and the Government of a Province, 16 
any directions by the Governor- General which require the Governor 
to dissent from, or to over-rule, the Provincial Ministry ought to be 
given in the Governor-GeneraPs discretion. The Governor-General 
would thus become the arbiter between the Federal and the Provinoid 
Governments, and we think that disputes between the two are far 20 
more likely to be settled amicably by the Governor-General’s 
discretionary intervention- It cannot be assumed that the fault in 
cases of this kind will always lie with the Province; the Federal 
Government may have been tactless or tinwise; and the Governor- 
General should not be under any constitutional obligation to take 25 
actibn against his better judgment, if the effect would only be to 
accentuate or embitter the dispute. 

222. The White Paper proposes to empower the Governor-General 
in his discretion to issue instructions to the Governor of a Province 
as to the manner in which the executive power .and authority in the 30 
Province is to be exercised for the pnrpose of preventing any grave 
menace to the peace and tranquillity of India or any part thereof. 1 It 
has been suggested that, in view of the special responsibility of the 
Governor to which we have referred above, this proposal is superfluous. 

We do not think that it is. The Governor of a Province is to have a 35 
special responsibility for the prevention of any grave menace to the 
peace or tranquillity of his own Province, and we think that, but for 
the proposal to which we have referred, hig special responsibility for 
securing the execution of orders lawfully issued by the Governor- 
General would necessarily be read as referring to the execution of 40 
orders issued by the Governor-General within the sphere of the 
Governor’s statutory functions. But, to take one example which 
occurs to us, a conspiracy in one Province to disturb the peace and 
tranquillity of another might well be outside the Governor’s special 
responsibility for the prevention of any grav^ menace to the peace or 45 
tranquillity of his own Province; and, since we have no doubt that 
an ultimate and residuary responsibility for the peace and tran- 
quillity of the whole of India must vest in Gie G^overnor-General, it 

^ * Whi1» ^apsr, Proposal 126. 
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is plain that the latter s power to give directions to a Governor should 
be wide enough to cover this case, and that it should be obligatory 
on a Governor to give effect to those directions, even though it is the 
peace of a neighbouring Province and not his own which is endangered. 

6 223. We do not observe any proposals in the White Paper dealing inter- 

with disputes or differences between one Province and another, other provincial 
than disputes involving Legal issues, for the determination of which ^ 
the Federal Court is the obvious and necessary forum. Yet it 
cannot be supposed that inter-provincial disputes will never arise, 

10 and we have considered whether it would not be desirable to provide 
some constitutional machinery for disposing of them. At the present 
time the Governor-General in Council has the power to decide 
questions arising between two Provinces in cases where the Provinces 
concerned fail to aj:rLve at an agreement, in relation to both trans- 
15 ferred and reserved subjects; but iplainly it would be impossible 
to vest such a power in the Governor-General or Federal Ministry 
after the establishment of Provincial Autonomy, though we do not 
doubt that the good offices of both will always be available for the 
purpose. Put after careful consideration we have come to the con- 
20 elusion that it would be imwise to include in the new Constitution 
any permanent machinery for the settlement of disputes of the sort 
which we have in mind, and in our opinion the more prudent course 
would be to leave the Provinces free to develop such supplementary 
machinery as the future course of events may show to be desirable. 

25 There will be necessarily many subjects on which inter-Provincial 
consultation will be necessary, as indeed has proved to be the case 
even at the present time; and we consider that every effort should 
be made to develop a system of inter-provincial conferences, at 
which administrative problems common to adjacent areas .as well as 
30 points of difference may be discussed and adjusted. Suggestions for 
a formal Inter-Provincial Council have been made to us, and we 
draw attention in later paragraphs of our Eeportl to a number of 
matters on whibh it is, in our view, important that the Provinces 
should co-ordinate their policy, in addition to the financial problem 
35 which we discuss hereafter 2 It is obvious that, if departments or 
institutions of co-ordination and research are to be maintained at 
the Centre in such matters as agriculture, forestry, irrigation, 
education, and public health, and if such institutions are to be able 
to rely on appropriations of public funds sufficient to enable them 
40 to carry on their work, the joint interest of the Provincial Govern- 
ments in them must be expressed in some regular and recognised 
machinery of inter-governmental consultation. Moreover, we think 
that it win be of vital importance to establish some such machinery 
at the very outset of the working of the new Constitution, since it is 
45 precisely at that moment that institutions of this kind may be in 
most danger of falling between two stools through failing to enlist 

1 Infra, paraP. 227, 305-309. 

* Infra, para. 261. 
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the active interest either of the Federal or the Provincial Govern- 
ments, both of whom will have many other more immediate pre- 
occupations. There is, however, much to be said for the view that, 
though some such machinery may be established at the outset, it can- 
not be expected to take its final form at that time, and that Indian 5 
opinion will be better able to form a considered judgment as to the 
final form which it should take after some experience in the working 
of the new Constitution. For this reason^ we doubt whether it would 
be desirable to fix the Constitution of an Inter-Provincial Council by 
statutory provisions in the Constitution Act, but we feel strongly 10 
the desirability of taking definite action on the lines we have suggested 
as soon as the Provincial Autonomy provisions of the Constitution 
come into operation. We think further that, although the Con- 
stitution Act should not itself prescribe the machinery for this 
purpose, it should empower His Majesty’s Government to give 15 
sanction by Order in Council to such co-ordinating machinery as it 
mav have been found desirable to establish, in order that at the 
appropriate time means may thus be available for placing these 
matters upon a more formal basis. 

224. There is, however, one subject with respect to which we are of 20 
op'inion that specific provision ought to be made. The Government 
of India has always possessed what may be called a common law 
right to use and control in the public interest the water supplies of 
the country, and, a similar right has been asserted by the legislation 
of more than one Province as resrards the water supplies of the 25 
Province. ‘'Water supplies” is now a Provincial subject for 
legislation and administration, but the Central Legislature may also 
legislate upon it “with regard to matters of inter-provincial concern 
or affecting the relations of a Province with any other territor^r''. 

Its administration in a Province is reserved to the .Governor in 30 
Council, and is therefore under the ultimate control of the Secretary 
of State, with whom the final decision rests when claims or disputes 
arise between one Provincial Government and another, or between a 
Province and a State. This control of the Secretarv of State obviously 
could not continue under the new Constitution, but it seems to us 35 
impossible to dispense altogether with a central authority of some 
kind. 


A Provincial ^25. The White Paper proposes to give to the Provinces exclusive 
^^^rthe power in relation to '‘water supplies, irrigation and canals, 

White drainage and embankments, water storage and water power,” and 4( 
Paper. ' reserves no powers of anv kind to the Federal Government or 
Legislature.! The effect of this is to give each Province complete 
powers over water supplies within the Province without any regard 
’Whatever to the interests of neighbouring Provinces. The Federal 
^ CbuH would ind^ have jurisdiction to decide any dispute between 4, 
1^^, Ftovittces in connection with water supplies, ' if legal rights or 
interests were concerned; but the experience of most countries has 
^ White Paper, Appendix VI, List xJb 
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«hown that rules of law based upoa the analogy of private proprietary 
interests in water do not afford a satisfactory ba^is for settling 
disputes between Provinces or States where the interests of the 
public at large in the proper use of water supplies are involved. It 
5 is unnecessary to emphasise the importance from the public point of 
view of the distribution of water in India, upon which not only the 
prosperity, but the economic existence, of large tracts depends. 

226. We do not think that it would be desirable, or indeed feasible, 

to make the control of water supplies a wholly Federal subject; but, tionof*" 

10 for the reasons which we have given, it seems to us that complete White Paper 
provincialization might on occasion involve most unfortunate 
consequences. We suggest, therefore, that where a dispute aiises 
between two units of the Federation with respect to an alleged use 
by one unit of its executive or legislative powers in relation to water 
15 supplies in a manner detrimental to the interests of the other, the 
aggrieved unit should be entitled to appeal to the Governor-General 
acting in his discretion, and that the Governor-General should be 
empowered to adjudicate on the application. We think, however, 
that the Governor-General, unless he thinks fit summarily to reject 
20 the application, should be required to appoint an Advisory Tribunal 
for the purpose of investigatmg and reporting upon the complaint. 

The Tribunal would be appointed ad hoc, and would be an expert 
body whose functions would be to furnish the Governor-General with 
such technical information as he might require for the purposes of his 
25 decision and to make recommendations to him. Such recommenda- 
tions, though they would naturally carry great weight with the 
Governor-General, would not necessarily be binding on him, and he 
would be free to decide the dispute in such manner as he thought fit. 

We think also that provision should be made for excluding the juris- 
80 diction of the Federal Court in the case of any dispute which could be 
referred to the Governor-General in the manner which we have 
suggested. We should not propose that the powers of the Governor- 
General should extend to a case where one unit is desirous of securing 
the right to make use of water supplies in the territory of another 
85 unit, but only to the case of one imit using water to the detriment of 
another. With this limitation we believe that the plan would be a 
workable one, and that it could not reasonably be regarded as 
inconsistent with the conception of Provincial Autonomy or with the 
principle that outside the federal sphere the States’ relations, will be 
40 exclusively with the Crown. 

227. We have found occasion in later paragraphs to draw Central 
attention to the importance of the co-ordination of research in research* 
connection with the special subjects of Forestry and Irrigation. It 

is a matter very relevant to any consideration of the future relations 
45 between the Federal and Provincial Governments. Whatever 
criticisms may have been levelled in the past against an excessive 
centralisation of government in India, they can have little applica- 
tion to the facilities thereby created for the pooling of ideas and of 



methods so as to enable the whole of India to benefit from the 
administrative experience of every part. It would be deplorable if 
the establishment of Provincial Autonomy were to lead the Provinces 
to suppose that each could regard itself as self-su£&oient, or to tempt 
the Centre to disinterest itself in the efforts which it has made in 5* 
the past to collect and co-ordinate information for general use. 

If our recommendations are adopted, the existing central research 
institutions will remain under the exclusive control of the Federal 
Government, but they can only flourish if assured that the interest 
and support of the Provincial and States’ Governments are still 10 
assured to them. The Statutory Commission made special reference 
to the Council of Agricultural Research, which was established as 
a result of the recommendations of the Royal Commission on 
Agriculture in India, and we agree with them in thinking that 
similar institutions might with advantage be established in other 15 
fields, such as Public Health and Education. ^ 
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APPENDIX (II) 

SOH£M!E I’OB- ELECTION OE BRITISH InEIA^^EPHESENTATIVES TO 

Council oe State and House op Assembly. 

Counc^l of State 

6 1. The Britisli India representatives will number 150, elected in the 

manner d^cribed below, together with 6 members nominated by the 
Govern or-General in his discretion. 

*?. The members, other than those nominated, will be elected in three 
separate Divisions, A, B and C. 

10 Members in Division A will retire after three years from the date when 

the House is first constituted, and thereafter every nine years. 

Those in Division B after sir year.^ from that date and thereafter every 
nine years. 

Those in Division C after nine years from that date and thereafter every 
15 nine years. 

The members to be elected for each of the three Divisions will be 



allocated as follows : — 

Madras . . 


A 

0 

B 

10 

c 

10 

Total. 

20 

20 

Bombay 


8 

0 

8 

16 


Bengal . . 


10 

0 

10 

20 


United Provinces 


10 

10 

0 

20 


Punjab . . 


8 

8 

0 

16 


Bihar 


0 

8 

8 

16 

26 

Central Provinces (with Berar) 


0 

8 

0 

8 


Assam . . 


0 

6 

0 

5 


North-West Frontier Province 


0 

0 

6 

5 


Sind 


5 

0 

0 

5 


Orissa 


5 

0 

0 

5 

80 

Coorg . . • , . . . , 


0 

0 

1 

1 


Ajmer 


0 

0 

1 

1 


Delhi . . 


O 

0 

1 

1 


Baluchistan , . 


0 

0 

1 

1 


Indian Christians 


1 

0 

1 

2 

36 

Anglo-Indians . • 


0 

0 

1 

1 


Europeans 


3 

1 

3 

7 


Total 

.. 

60 

60 

50 

150 


3. The Indian Christian, Anglo-Indian and European members will be 
40 chosen by three Electoral Colleges of their own for the whole of British 
India, composed respectively of the Indian Christian, Anglo-Indian and 
European members of the Provincial Legislatures (including members from 
the Upper Houses of bicameral Provinces). The method of voting by the 
European Electoral College, when more than one seat is to be filled, will 
46 be the single transferable vote. 


4. In the Provinces of Madras, Bombay, United Provinces and Bihar 
the Muhammadan members of the Provincial Upper House voting alone 
will elect one member for each of the two Divisions of the Federal Upper 
House in which the Province is represented. The remainder of the seats 
60 allocated to the Governors^ Provinces, apart from these 8 seats, will be 
filled in the following manner : — 


(a) In the bicameral Governors’ Provinces the members will b® 
elected by all the members of the Provincial Upper House (except 
Indian Christian, Anglo-Indian and European members) by means of 
the single transferahle vote. 


65 
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(6) Id the unicaDieral Governors* Provinces, where Upper Houses 
do not exist, the members will be elected by a speciaDy constituted 
Electoral College by means of the single transferable vote. The com- 
position of these Electoral Colleges will be as follows : — 


General. 

Sikh. 

JW uham- 
madan. 

Total. 

Punjab . . . . . . 16 

11 

30 

67 

Central Provinces (with Berar) 31 

— 

5 

36 

Assam . . . . . . 21 

— 

12 

33 

North-West Frontier Province 5 

1 

19 

26 

Sind 10 

— 

18 

28 

Orissa . . . , . . 27 

— 

3 

30 


Members of the Electoral Colleges will be chosen by direct election from 
territorial communal constituencies. The franchise will be similar to that 
employed in other Provinces for direct election to the Provincial Upper 16 
House. The question of special provision for the Depressed Classes among 
the General seats requires consideration especially in relation to the Central 
Provinces. 

5. Special provisions will be necessary for the selection of the represen- 
tative from Chief Commissioners’ Provinces, except in the case of Coorg 20 » 
where the representative will be elected by members of the Coorg Legisla- 
ture. 

6 . When the Federal Council of State is constituted for the first time, on 
that occasion, and on that occasion only, members of all three Divisions 
will have to be elected at the same time. There will, therefore, in the case 

of six Provinces be candidates for two different Divisions simultaneously. 26 
The election will take place first for the Division which will be re-elected 
later than the other one. Those candidates who are not successful in the 
election for that Division will form the candidates for the immediately 
following election for the other Division.^ 

7. Casual vacancies among the elected members of the Council of State 30 
will, so long as communal representation is retained as a feature of the 
Constitution, be filled by election by those members of the Provincial 
Upper House (or Electoral College) who are members of the community 

to which the vacating member belongs, as proposed in the White Paper.* 

8. It will be observed that, although one-third of the Council of State 35 
will be renewed at a time, the representatives of any given Province will be 
renewed half at a time in the larger Governor’s Provinces, and the whole at 

a time in other Provinces. The object of this arrangement is to avoid 
reducing the number of seats to be filled at any Provincial election to an 
extent which would be likely to have the effect of producing inequitable 40 
results from the system of proportional representation. 

9. The object of the provision of eight seats to be filled by Muham- 
madan electors only is to secure that the Muhammadan community should 
be in a position to secure one-third of all the British India seats ‘if every 
Muhammadan elector in using first and succeeding preferences gave 46 
priority to all candidates of his own community. 


^ It will probably be found possible to avoid a double reference to the 
voters. After the election to one Division is completed, the election to the 
other Division could presumably take place on the basis of the original 
voting papers, the names of the candidates already successful for the other 
Division being eliminated and the preferences on the voting papers being 
renumbered accordingly. 

* White Paper, Proposal 28. 
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We agree with, the propo'sal in the White Paperi that the Muhammadan 
community should be placed in a position in which they could achieve 
this result, and it is unlikely that they would be able to do so without the 
allocation to them of these few specifically communal seats. This special 
5 provision is analogous to that which the Secretary of State for India has 
proposed for the same purpose in modification of Appendix I of the 
White Paper®. 

10. In the Governors’ Provinces a candidate will be qualified for 
election to the Council of State if he (or she) is-qualified for election to the 
10 Provincial Upper Chamber (or Electoral College, as the case may be). 

Special provisions will be required for the qualifications of other 
candidate?. 


Federal House oj Assembly 

11. The British India representatives in the Assembly will number 
250, elected in the manner described below. 

15 12. The allocation of seats between Provinces and between the various 

special interests and communities will be in accordance with the numbers 
set out in the Table in Appendix II of the White Paper. 

13. The method of election to the special interest seats, that is to say, 
to the special seats assigned for commerce and industry, landholders and 

20 labour, will be as proposed in Appendix II to the White Paper. 

14. Tn the Governors’ Provinces, election to the seats in the Assembly 
allocated as General or Muhammadan will be by the members of the 
Provincial Lower House who hold respectively General or Muhammadan 
seats in that House. Members who hold special interest seats in the Pro- 

26 vincial Lower House will not participate. In the Punjab those members 
who hold Sikh seats in the Provinical Legislature will elect to the six Sikh 
seats from the Punjab in the Assembly. Subject to the following provi- 
sion relating to the Depressed Glasses, the method of voting within each 
of the above groups of electors will be the single transferable vote. 

30 15. In the case of General seats, it would be a simplification if there 

were no seats reserved tor the Depressed Classes, reliance being placed on 
the proportional representation system to secure a due share of the General 
seats tor the members of the Depressed Classes. Unless, however, the 
adoption of such a course were agreed between the caste Hindus and Dep- 

35 ressed Classes, we regard it as desirable to avoid disturbing, so far as 
possible, the arrangements in the White Paper for Depressed Classes rep- 
resentation in the Federal Lower House which are based on the Poona 
Fact. Accordingly, out of the General seats there will be reserved for the 
Depressed Classes the number of seats indicated in Appendix II to the 
White Paper. • 

4:0 16- The following seems to be a possible method for combining proce- 

dure tor reservation of seats with the use of the single transferable vote. 
After the voting papers have been received, and before the single transfer- 
able vote procedure is applied, those Depressed Class candidates, up to a 
number equal to that of the reserved seats, who receive the highest number 

46 of first preferences would be declared to be elected. The single transferable 
vote procedure would then be applied for the election to the remaining 

f eneral seats. It is necessary to provide, in accordance with the Poona 
'act, that the only candidates qualified to be elected to the reserved seats 
should be those elected by a primary to a number equal to four times the 
60 number of reserved seats. In order to constitute a primary of adequate 
size, we think that it might consist, not only of those members oi the 

^ White Paper, Introd., para. 18. 

' * Evidence Answer to Question 7811. 
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Provincial Lower House who hold the seats reserved t hex tjiii for Depressed 
Classes, hut also of those who were successful candidates at the primary 
Depressed Class elections for the Provincial Lower House, though they 
did not secure seats at the final election for that House. 

17. The seats allocated to Indian Christians, Anglo-Indians, Women 5 

and Europeans will be filled by election by four Electoral Colleges of their 
own composed of all those who hold respectively Indian Christian, Anglo- 
Indian, Women’s and European seats in the Provincial Lower Houses. 
Those who hold special interest seats in those Houses will not participate. 
The Electoral Colleges, composed of members from all the Provinces, will 10 
elect separately the member from each Province to which is allocated an 
Indian Christian,^ Anglo-Indian or European seat. In the case of the 
Electoral College composed of the women members of the Provincial Lower 
Houses, three seats will be reserved for Muhammadan women and one seat 
for an Indian Christian woman. 15 

1 8. Special provisions will be necessary for the selection of the represen- 
tatives from Chief Commissioners’ Provinces, except in the case ot Coorg, 
wheretherepresentativewdl be elected by members of the Coorg Legisla- 
ture. 

19. In Governors' Provinces (and Coorg) a candidate wiil he qualified 
for election to a seat in the Federal Assembly (other than a special interest 20’ 
seat) if he is qualified for election to the Provincial Lower House for a Gene- 
ral, Muhammadan or Sikh seat, as the case may be. Qualifications for a 
candidate for those General seats which are reserved for the Depressed 
Classes will be as described above. 

Special provisions will be required for the qualifications of candidates 25 
in Chief Commissioners’ Provinces other than Coorg. 


^ In Madras there are two Indian Christian seats 
means of the single transferable vote. 


Voting for these will be by 
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APPENDIX (III) 

Scheme of disteibutioh of States’ seats in the Fedebae Legislature 

AS PROPOUNDED BY THE GoVERNOR-GeNERAL AS A BASIS OF DISCUSSION. 


1. In Annexiire A below, list I includes {a\ tbe seats allotted to certain 
5 States individually wbicb are not included in tbe regional lists II — IX 
which follow ; (&) the total number of seats allotted to the States with 
continuous or alternating representation included in each of the regional 
lists II — IX ; and (c) the total number of seats allotted in list X to the 
joint representation of groups of minor non-salute States which are not 
10 included in the regional lists- Annexivre B gives the States accorded indi- 
vidual representation in ord^^r of salute and population with the represen- 
tation allotted to each 

2. There are 104 States’ seats in the Council of State. Four seats have 
been added to the 100 seats referred to in the body of the Deport, in place 
of the States’ share (40 per cent.) of the 10 seats which the White Paper 
16 proposed should be filled by nomination by the Governor-General. The 
nominated seats in the Council of State will accordingly be reduced to six 
from British India. 

3. The 104 seats available in the Council of State have been divided into 
three categories : (a) those to be filled continuously by one State, (&) those 
20 to be filled in alternation by two or more States, as shown in groups in lists 
II — IX and (c) those to be filled by the representatives of the groups of 
minor States given in list X ; the three categories having been deterinined 
witn a view to enabling as many States as possible to enjoy individual- 
representation with due regard to their relative irnportance, and, where 
25 a seat is shared between two or more, to their proximity. ^ 


4. The 125 seats available in the House of Assembly have been distri- 
buted roughly on a population basis, but in such a way as to reduce slightly 
tJtie number of seats available to the most populous States so as to secme 
separate representation for as many States as possible. ^ So far as possible 
30 the groups for alternating representation of States in a single seat mroposed 
for the Council of State have been retained for the Assembly. But it is 
intended that in the latter Chamber the States grouped together shall 
nominate j oint representatives instead of having the option ot occupying 
in turn the seat allotted to them. 


5. It is proposed that group representation shall he subject to the 
35 following proT^iswns. If not less than half the number of +5*^ 

in a particular group accede to Federation, they shall be entatled to nil tne 
seat allotted to the group. To meet cases of difficulty when less than 60 
per cent, of the members of a group accede to Federation, the Governor- 
General should be empowered to determine disputes and to vary the compo- 
40 sition of groups when necessity arises. The members of an aHernating 
group shall be entitled, each in turn, to appoint a representative for a 
period of one calendar year. But if States so prefer th^ may pool them 
allotted quota of seats with those of other States so as to he represented by 
ioint no]mnees, thus possibly, where entatled under the scheme only to a 
46 seat in rotation, securing instead continuous joint 

enable such arrangements to be made voluntarily between States tbe Gov- 
emo^GS^ffl be empowered to vary the ffistribution of groups as 
scheduled to the Constitution Act where necessity arises, subject to ms 
being satisfied that the arrangements propo^d would not 
the rights andinterests of other States which do not desire to participate- 

50 tkereiix- 
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ANNEXURE A 
LIST I 


No. of 


No. of 

Name of State Seats in 

Popula 

Seath in 

the Upper 

t%on 

the Lower 

House 


Hoiise 

(a) Hyderabad . . 

6 

14,436,148 

14 

Mysore 

3 

6,567,302 

7 

Kashmir 

3 

3,646,243 

4 

Gwalior 

3 

3,623,070 

4 

Baroda 

3 

2,443,007 

3 

Kalat . . 

2 

342,101 

1 

Travancore . , 

2 

6,095,973 

5 

Cochin 

2 

1,205,016 

1 

Rampur 

1 

465,225 

1 

Benares 

1 

391,272 

1 

Sikkim 

1 

109,808 

— 

•Q>) Rajputana Agency (List II) 

19 

11,218,390 

17 

Central India Agency (List III) 

17 

6,368,035 

14 

Western India and Gujarat States 




Agencies and certain States from 




Rajputana and Deccan States 




Agencies (List IV) . . 

13 

4,584,878 

12 

Deccan States and Kolhapur Agency * 




(ListV) .. ' 

5 

2,322,314 

5 

Punjab States Agency and Tehri- 
Oarhwal (List VI) . . 

11 

5,048,984 

11 

Bengal and Assam States (List VII) 

2 

1,418,942 

3 

Madras' States Q'ioup {PuduJcottai^ 




Banganapalle and Sandur) (List VIII) 

1 

463,496 

1 

Eastern States Agency — Bihar and 1 (List 

3 I 

4,100,480 


Orissa States (14 States) and j IX) 

2 5 

2,193,661 

5j 

Central Promnces States (9 States) ) 




f(o) Non- salute States ^ not provided for 




above (List X) 

5 

2,809,456 

7 


104 


125 


LIST II 
Rajputana 


Uppei House 


'^Nmne of State No. of 

Seats 

Udaipur . . . . . 2 

Jaipur . . . . . . 2 

Jodhpur . . . . . . 2 

Bikaner . * , . . . 2 

Alwar . . . . . , 1 

Kotah . . . . . . 1 

Bharatpur . . . . . . 1 

Tonk . . . . . . 1 


Lower House 


Name of State Popula- No. of 
tion Seats 

Udaipur . . . . 1,566,910 2 

Jaipur .. .. 2,631,775 3 

Jodhpur . . . . 2,125,982 2 

Bikaner . . . . 936,218 1 

Alwar .. 749,751 1 

Kotah . . . . 685,804 1 

Bharatpur . . 486,954 1 

Tonk .. 317,360 1 
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LIST II — continued 


Upper House 


Name of State No. of 

Seats 


Dholpur . . , . . . 1 

Karauli , . . . . , 1 


Bundi . . . . . . 1 

Sirohi . . . , . . 1 

(15- and 13- gun States and 
9 -gun State of Shalipura 
in groups of 2 and 3 — 
alternate representation.) 

Group I 

Dungarpur 
Banswara . . 


Group 11 
Partabgarli 
Jhalawar 
Shahpura . . 

Group 111 
Jaisa'mer . . 
Kishengarli 


19 



Lower House 


Name of State 

Group 1 

Papula- . 
tion 

No. of 
Seats 

Dholpur . . 

Karauli 

254,986 ■ 
140,526 . 


Group 11 

Bundi 

Sirohi 

395,511 

216,722- 

216,628, 



433,250 


Group 111 
Dungarpur 
Banswara 

227,544 

260,670 



488,214 


Group IV 
Partabgarh 
Jhalawar . , 
Shahpura 

76,639 

107,890 

54,233 



238,662 


Group V 
Jaisalmer 
Kishengarh 

76,265 

85,744 



161,999 

17 


LIST III 
Central Tnd'ia 


Upper House 


Lower House 


Name of State No. of 

Seats 

Indore . . . . . . 2 

Bhopal . . . . , . 2 

Rewa . . . . . . 2 

Datia . . • . . . 1 

Orchha . . . . . , 1 

Dhar . . ' . . . . 1 


(15- and 13-gun States in 
groups of 2 — alternate 
representai ion.) 

Group 1 
Dewas (Senior) 

Dewas (Junior) 




Name of State 

Indore 

Bhopal 

Rewa 

Group 1 

Datia 
i >rchha 


Q^oup 11 

Dhar 

Dewas (Senior) , 
Dewas (Junior) 


Popula- No. of- 
tzo/f Soffts 
1,318,217 2 

729,955 1 

1,587,445 2 


158334 7 T 
314,661 S 


473,495 


243,430-) 
83,321 C L 
70,513 J 


397,264 
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LIST III — continued 


House 

Name of State 

Group IT 

Jaora 
Ratlam 

(ll-gun States in group 
Qf 2 — alternate repre- 
sentation.) 

Panna . . • • • * 1 1 

Ajaigarli . . . • * • 

(11-gun States in group of 
3 — alternate representa- 
tion ) 

Oharkliari . - 
CLhatarpur 
Baoni 

(11- and 9-gun States in 
group of 5 — alternate 
representation.) 

Bijawar 
Samthar 
Mai bar 
Nagod 
Baraundha 

' (11-gun States in group 
of 2 — alternate repre- 
sentation.) 

Barwani . . - • • * | 1 

Ali Bajpur . . • ■ > 

-^(11-gun States in group 
of 3 — alternate repre- 
sentation.) 

Jbabua 
Sailana 
Sitamau 





No, of 
Seats 


^11-gun States and 9-gun 
State of Khilcbipur in 
group of 3 — alternate 
representation.) 

Ra]garli , . . . . . 

ITarsingarli . . . . f 1 

-Khilchipur . . • • I 


Lower House 


Name of State 

Group III 

J aora . • . • 

Batlani 

Papula- No. of 
tiov ais 

100,166 7 , 
107,3211 ^ 


207,487 

Group IV 

Panna 

Ajaigarb . . 

212,1307 1 
85,895 > ^ 


298,025 

Group V 
Cbarkbari 
Cbfiatarpur 

Baoni 

120,351-) 
161,267 [ 1 
19,132) 


300,750 


Group YI 
Bijawar . . 

Samtbar . . 

Maihar 

Nagod 

Baraundba 

115,852'^ 
33,307 1 
68,991 > 
74,589 i 
16,071 j 


308,810 

Group VII 
Barwani . . 

Ali Bajpur 

141,110 ) 
101,963 3 


243,073 

Group VIII 

Jbabua 

Sailana 

Sitamau . . 

145,522-] 
35,223 
28,422 J 


209,167 

Group IX 
Bajgarb . . 
Naraingarb 
Kbilcbipur 

, 134,891 ■ 
113,873 
45,583 . 


17 


294,347 14 
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LIST IV 


Western India and Gujarat States ; States of Palanpur, and Danta from the 
Pajjputana Agency ; and J anjira from the Deccan States Agency 


TJ'P'per House 


Name of State 
Cutcli 
Idar . . 
ISTawanagar . . 
Biiavnagar . . 
Junagadh 


No- of 
Seats 
1 
1 
1 
1 
1 


(13- and 11-gun State? in 
groups of 2 — alternate 
rcprc. mentation) . 

Group I 

Bajpipla . . - . • • ^ 

Palanpur . . . . . . 3 

Group II 

Dhrangadhra . , . . 1 

Gondai . . • . • - 3 

Group III 

Porbandar . . . . . . I 

Morvi . . . * * • 3 

(11- and 9-gun States in 
groups of 3 — alternate 
represent at i on) - 

Group I 

Padhanpur • . . . . • 

Wankaner . . . . . • > 

Palitana . . . . • • J 

Group II 

Cambay . . . . • ^ 

Janjira . . . . • • > 

Dliarampur . . . ► . . J 

(9-gun States in groups 
of 3 and 4 — alternate 
representation.) 

Group I 

Baria . . - . . - . • ^ 

Chhota Udepur . . , . / 

Sant . , . . - . • • I 

Iiunawada . . . . . . J 

Group II 

Balasinor . . . . - . 

Bansda . . - - . - / 

Sachin - . . . . • \ 

Jawhar . . . . J 

Group III 

Dhrol . . . . . • ^ 

tiimbdi . . - - • - 1 

V/adhwan . , . , . . J- 

Eaikot . . . - . . 1 

Danta . . . . . • J 


Group III 


Lower House 


Name of State 
Cutcli 
Idar . . 

Nawanagar 
Bhavnagar 
Junagadh . . 

Group I 

Bajpipla 
Palanpur . . 


Popula- No. of 
tion Seats 
514,307 1 

262,660 1 
409,192 1 

500,274 1 

545,152 1 

206,1141 -i 
264,179 5 

470,293 


Group II 

DkraDgadlira . . 88,961 7 

Gondai 205,846 5 


Porbandar . . 
Morvi 


Group III 


294,807 


115,673| 

113,023J 


Radbanpur 
Wankaner . 
Palitana 


Group lY 


Cambay 

Janjira 

Dbarampur 


Group V 


228,696 

7 

70,530^ 
44,259 I 
62, 150 J 

176,939 

87,761* 

110,366 

112,051 


310,178 
Group YI 

Baria .. .. 159,429 

Cbbota Udepur . . 144,640 


Sant 

Lunawada 


83,538 

95,162 

482,769 


Balasinor 

Bansda 

SacHn 

Jawhar 

Dkrol 

Iiimbdi 

Wadbwan 

Rajkot 

Danta 


Group VII 


52,525-) 
48,807 
22,107 
57,280 
27,639 i- 
40,088 
42,602 
75,540 
23,023J 

389,611 



LIST V 

Deccan States and KolJiapw 


Up per House 


Lower House 


Name of State 
KolliapuT 


No, of Name of State 

Seats 

2 Elolliapur . , 


Popula- No, of 
tion Seats 
957,137 1 


{9-giin States m a group of 
4— alternate representa- 
tion). 

Sangli 
Sawantwadi 
Mudhol 
Bhor 



1 


( N on- salute States in 

groups of 5 — alternate 
representation) , 


Group I 

Sangli .. .. 258,512') . 

Bhor .. .. 141,5461 ^ 


400,058 

Group II 

Sawantwadi , . 230,589 1 ^ 
Mudhol . .. 62,860 3 ^ 


293,449 


Group I 

Jamhhandi 

Mira] (Senior) • . . , | 

Mira] (Junior) , . , , y 1 

Kurundwad (Senior) . . j 

Kurund wad ( J unior) , . J 


Group III 

Jamkhandi. . .. 114,282^ 

Mira] (Senior) . . 93,957 1 

Mira] (Junior) ^ , . 40,686 3 1 

Kurundwad (Senior) 44,251 j 

Kurundwad (Junior) 39 ,5 63 J 


332,739 


Akalkot 

Phaltan 

Jath 

Aundh 

Ramdurg 


Group II 



Akalkot 

Phaltan 

Jath 

Aundh 

Ramdurg 


Group IV 

. . 92,636^ 

. . 43,285 : 

.. 91,102 L 

. . 76,507 

. . 35,401 J 


1 


5 


338,931 5 
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lilST VI 


Punjab States and Tehri-Garhwal 


Patiala 
Balxawalpur 
Khairpur 
DKaptirthala , 
Jind .. 
Nablia 


*(ll-gun States and 9-gun 
State of Loliaru in 
groups of 3 — alternate 
represenration.) 

Group I 

Mandi 
Bilaspur 
/Suket 


Teliri-Garhwal 
‘Slrmur 
Ohamba 


Group II 


Paridkot 

Malerkotla 

Loharu 


iil 


Group III 


2 

2 

1 

1 

1 

1 




Patiala 

Babawalpur 

Xbairpur . . . . 

Kapurtliala 

Jind 

i^*ablia 

Tebri-Garliwal 


. . 1,625,520 
.. 984,612 
.. 227,183 
.. 316,757 
.. 324,676 
.. 287,574 
.. 349,573 


11 


Mandi 

Bilaspur 

Suket 


Sirmur 

Cbamba 


Faridkot 

Malerkotla 

Loharu 


Group I 


366,867 


Group II 


295,438 


Group III 


2 

1 

1 

1 

1 

1 

1 


207,465 ^ 
100,994 ( 
58,408 > 


148,5687 
146,870 > 


164,364') 
83,072 t 1 
23,338 3 

270,774 11 


LIST VII 

Bengal and Assam States 


Coocb Bebar ^ 
(Alternate representation.) 
Tripura 
Manipur 




2 


Gooch Behar 

Tripura 

Manipur 


590,886 

382,450 

445,606 


1 

1 


Upper House 

Name of Stale 

(Grdupi representation.) 
Pudu]^^^' 
Banganapall^ 

Sandur 


LIST VIII 
Madras States 


No. of 
Seats 




Name of Stale 


Pudukkottai 

Banganapalle 

Sandur 


Lower Hguse 

-3 


Pdpula- No^^of 
tion Seats 

400,694 -i 
39,218 i 1 
13,5833 


453,495 


11 
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LIST IX 


Eastern States Agency 


(a) Bihar and Orissa States 


{9-2un States in a group of 

^ Alternate representa- 
tion.) 

Mayurbliani 
Patna 
Kalabandi 
Sonepur 

mon-salute States in groups 
' qI 5 — alternate represen- 
tation.) 




(a) Bihar and Orissa States 


Mayurblianj 

Patna 

Kalabandi .. 
Sonepur 


.. 889,603 
.. 566,924 
.. 513,716 
.. 237,920 


1 

1 

1 

1 


Eleoniliar 

Dbenkanal 

Uayagarli 

Talolier 

Uilgiii 


Grangpur 

Bamra 

Seraikela 

Baud 

Bonai 


Grov/p I 



Group II 


.n 

.. I 

.. i- I 


K.eoni]iar . • 

Gangpur . . 

Blierikanal 

Nayagarh • • 

Seraikela . . 

Baud 

Talolier 

Bonai 

Nilgiri 

Bamra 




3 


. 460,609 
, 356,674 
. 284,326-^ 

. 142,406 
. 143,525 
, . 135,248 }. 
69,702 

;. 80,186 I 

. , 68,594 

.. 151,047 J 


1,892,317 


1 

1 


3 


9 


(k) Central Provinces 

(Non-salute States in a 
group of, 4— alternate 

reprcse^ntatioiL.) 

Bastar 
Sraguja 
Kaigarh 
Nandgaon . - 

(Non-salute States in a 
group oi 5 — alternate 

representation.) 
Ktairagarli 
JaslipuT 
Kanker 
Sarangarh 
Korea 




•1 

■ [ 
. i 

.J 


(b) 

Bastar 

Surguja 


Central 

'. 501^939 


1 

1 


Baigark 

Ediairagarn 

Jaskpur 

Kanker 

Sarangark . . 

Korea 

Nandgaon . . 


277,569-y 
.. 157,400' 
193,698 
. . 136,101 V 
. . 128,967 
. . 90,886 ! 
.. 182,380J 


S 


1,167,001 6 
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LIST X 

Non-Salute States 


Upper House 


Name of State No. of 

Seats 

States in Western Kathi- 
awar and Eastern 
Kathiawar Agencies . . 1 


States in Sahar Kantha, 
Gujarat States and 
Deccan States Agencies 1 


Bihar and Orissa and Cen- 
tral Provinces States 
(Eastern States Agency) 1 


Central India States and 
Lawa (Raj put ana) • . 1 


1 


Lower House 


Name of State 

States in Western 
Kathiawar Agen- 
cy . . 

States in Eastern 
Kathiawar and 
OH Banas Kan- 
tha Agencies 

States in OH Mahi 
Kantha, Gujarat 
States and Dec- 
can States Agen- 
cies 

Bihar and Orissa 
and Central Pro- 
vinces States 
(Eastern States 
Agency) . . 

Central India States 
and Lawa (Raj- 
putana) . . 

Simla Hill States 
and Kalsia, ^ Pa- 
taudi and Dujana 


Popula* No. of 
tion Seats 


421,435 1 

467,096 1 

377,413 1 

822,200 2 
* 

283,625 1 

437,787 1 


Simla Hill States aind Kalsia, 
Pataudi and Dujana 


5 


7 
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ANNEX^UBE B. 


Uote. — TJiel eft-hand figures are those of the population xn thousands. 


Upper I/ower 
House House 


Upper Lower 
House House 


Salute — 21 guns 

State 

Hyderabad . . 14,436 5 

Mysore . . 6,557 3 

Kasbrnir . . 3,646 3 

Gwalior . . 3,523 3 

Baroda . . 2,443 3 


14 

7 

4 

4 

3 


Salute- 

Tr a vane ore 
Udaipur 
Indore . . 
Kolhapur 
Bhopal 

IBZ.ala't mm mm 


-19 guns 

5,096 2 5 

1,567 2 2 

1,318 2 2 

957 2 1 

730 2 1 

342 2 1 


Salute- 

Jaipur 
Jodhpur 
Patiala 
Kewa . . 

CoOhin 

Bahawalpur . . 

Bikaner 

Kotah 

Cutch . . 

Bharatpur 

Tonk^.. 

Bundi 

Karauli 


—17 guns 

2^632 2 3 

2,126 2 2 

1,626 2 2 

1,587 2 2 

1,205 2 1 

985 2 1 

936 2 1 

686 1 1 

514 1 1 

487 1 1 

317 1 1 

217 1 1/2 

141 1 1/2 


Salute — 15 guns 


Alwar . . 

Bampur 

Orchha 

Idar 

Dholpur 

Dhar - . 

Dungarpur 

Khairpur 

Banswara 

Sirohi . . 

Datia . . 

Sikkim 

Kishengarh . . 
Dewas (Senior) 
Partabgarh , . 
Jaisalmer 
Dewa^ (f^nior) 


750 

1 

1 

465 

1 

1 

315 

1 

1/2 

263 

1 

1 

255 

1 

1/2 

243 

1 

1/3 

228 

1/2 

1/2 

227 

1 

1 

225 

1/2 

1/2 

217 

1 

1/2 

169 

1 

1/2 

110 

1 

— 

86 

1/2 

1/2 

83 

1/2 

1/3 

77 

1/3 

1/3 

76 

1/2 

1/2 

70 

1/2 

1/3 


Salute — 13 guns 


State 

Cooch Behar . . 

Jiinagadh 

Bhavnagar 

Kawanagar , 

Benares 

Tripura 

Jmd . . 

Kapurthala . 

Nabha 

Palanpur 

Bajpipla 

Porbandar 

Jhalawar 

Bat! am 

Jaora * . 

Dhrangadhra 


591 

1 

1 

645 

1 

1 

500 

1 

1 

409 

1 

1 

391 

1 

1 

382 

1/2 

1 

325 

1 

1 

317 

1 

1 

287 

1 

1 

264 

1/2 

1/2 

206 

1/2 

1/2 

116 

1/2 

1/2 

108 

1/3 

1/3 

107 

1/2 

1/2 

100 

1/2 


89 

1/2 

1/2 




Manipur ^ . 

Pudukkottai . 

Tehri-Garhwal 

Panna 

Mandi 

Gondal 

Pariikot 

Chliatarpur . 

Sirniur 

Chamba 

Jhabua 

Barwani 

Rajgarh 

Charkhari 

Bijawar 

Karsingarh 

Morvi . , 

Janjira 

Alirajpur 

Bilaspur 

Cambay 

j^aigarh 

Malerkotla 

Radfaanpur . 

Suket • . 

Wankaner 

Sai-ana 

Samthar - . 

Sitamau 

Baoni , . 


446 

1/2 

1 

401 

group 

1/3 

350 

1/3 

1 

212 

1/2 

1/2 

207 

1/3 

1/3 

206 

1/2 

1/2 

164 

1/3 

1/3 

161 

1/3 

1/3 

149 

1/3 

1/2 

147 

1/3 

1/2 

146 

1/3 

1/3 

141 

1/2 

1/2 

132 

1/3 

1/3 

120 

1/3 

1/3 

116 

1/5 

1/6 

114 

1/3 

1/3 

113 

1/2 

1/2 

110 

1/3 

1/3 

102 

1/2 

1/2 

101 

1/3 

1/3 

88 

1/3 

1/3 

86 

1/2 

1/2 

83 

1/3 


71 

1/3 

1/3 

58 

1/3 

1/3 

44 

1/3 

1/3 

36 

1/3 

1/3 

33 

1/6 

1/5 

28 

1/3 

1/3 

19 

1/3 

1/3 



Solute- 

State 

Mayurblianj . . 
Patna . . 
Kalahandi 
Sangli 
Sonepiir 
Sawantwadi . . 
Baria . . 

Chhota Udepur 
Bhor . . 
Dharampur . , 
Lunawada 
Sant . . 

Eajkot 

Nagod 

Maihar 

Mudhol 

Palitana 

JawJiar 

Shalipura 

Balasinor 

Bansda 

Khilcliipux 

Wadhwan 

Limbdr 

Banganapalle, . 
Dbrpl - . 

Loharu 

Daajl^ 

SacMi^L . . 

Balkan, ndha 


141 


TJ'p'per Lower 
House House 


TJjpper Lower 
Souse House^ 


~9 gufis 


890 

1/4 

1 

567 

1/4 

1 

614 

1/4 

1 

259 

1/4 

1/2 

238 

1/4 

1 

231 

1/4 

1/2 

159 

1/4 

1/4 

145 

1/4 

1/4 

142 

1/4 

1/2 

112 

1/3 

1/3 

95 

1/4 

1/4 

84 

1/4 

1/4 

76 

1/5 

1/9 

75 

1/5 

1/5 

69 

1/5 

1/5 

63 

1/4 

1/2 

62 

1/3 

1/3 

57 

1/4 

1/9 

54 

1/3 

1/3 

53 

1/4 

1/9 

49 

1/4 

1/9 

46 

1/3 

1/3 

43 

1/5 

1/9 

40 

1/5 

1/9 

39 

group 

1/3 

28 

1/5 

1/9 

23 

1/3 

1/3 

23 

1/5 

1/9 

22 

1/4 

1/9 

16 

1/5 

1/6 


Non- 

Stafp 
Bastar.. 
Snrguia 
Eleonjnar 
Gangpnr 
Bhenkanal 
Ea^garh 
Jashpnr 
’N’andgaon 
Kbairagarb . . 
Bamra 
Seraikf'la 
Nayagarb 
Kanker 
Baud . • 
Sarangarb ^ 
Jamkbandi 
Miraj (Senior) 
Akalkot 
Jatb . . 

Korea 
Bonai . . 

Aundb 
Talcber 
Nilgin 
Kurundwad 
(Senior). 
Pbaltan 
Miraj (Junior) 
Kurundwad 
(Junb'^r). 
Eamdurg 
Saniur 


'utf 

525 

1/4 

f 

502 

1/4 

1 

461 

1/5 

fl 

357 

1/5 

i; 

284 

1/5 

3/8' 

278 

1/4 

3/7 

194 

1/5 

3/7 

182 

1/4 

3/7 

157 

-1/5 

3/7 

151 

1/5 

3/8 

144 

1/5 

3/8 

142 

1/5 

3/8' 

136 

1/5 

3/7 

135 

1/5 

3/8 

129 

1/5 

3/7 

114 

1/5 

1/5 

94 

1/5 

1/5 

93 

1/5 

1/5 

91 

1/5 

1/5 

91 

1/5 

3/7 

80 

1/5 

3/8 

76 

1/5 

1/5 

70 

1/5 

3/8 

69 

1/5 

3/8 

44 

1/5 

1/5 

43 

1/5 

1/5 

41 

1/5 

1/5 

40 

1/5 

1/5 

35 

1/5 

1/5 

14 

group 

1/3 
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SECTION V 
SPECIAL SUBJECTS 

(1) The Distribution of Legislative Powers 

228. In an earlier part of this Eeport we have discussed briefly and 
in general terms our conception of a statutory distribution of 
legislative powers between the Centre and the Provinces as an 5 
essential feature of Provincial Autonomy and as being itself the 
means of defining its ambit. But the precise method by which this 
general purpose is to be eSected is a matter of such paramount 
importance to the working of the Constitution which we envisage 
as to demand more detailed examination. 10 


229, We have already explained^ that the general plan of the White 
Paper, which we endorse, is to enumerate in two lists the subjects in 
dsliimtation relation to which the Federation and the Provinces respectively will 
have an exclusive legislative jurisdiction; and to enumerate in a 
third list the subjects in relation to which the Federal and each 15 
Provincial Legislature will possess concurrent legislative powers — 
the powers of a Provincial Legislature in relation to the subjects 
in this list extending, of course, only to the territory of the Province. 

The result of the statutory allocation of exclusive powers will be to 
change fundamentally the existing legislative relations between the 20 
Centre and the Provinces At present the Central Legislature has 
the legal power to legislate on any subject, even though it be classified 
by rules under the Government of India Act as a Provincial subject, 
and a Provincial Legislature can similarly legislate for its own 
territory on any subject, even though it be classified as a Central 26 
subject; for the Act of each Indian Legislature, Central or Pro- 
vincial, requires the assent of the Governor-General, and, that assent 
having been given, section 84(3) of the Government of India Act 
provides that *‘the validity of any Act of the Indian Legislature or 
any local Legislature shall not be open to question in any legal 30 
proceedings on the ground that the Act affects a Provincial subject 
•or a Central subject as the case may be.’’ If our recommendations 
are adopted, an enactment regulating a matter included in the 
exclusively Provincial List will hereafter be valid 'only if it is passed 
by a Provincial Legislature, and an enactment regulating a matter 35 
included in the exclusively Federal List will be valid only if it is 
passed by the Federal Legislature: and to the extent to which either 
Legislature in^ndes the pu wince of the other, its enactment will be 
ultra vires and void. It follows that it will be for the Courts to 

determine whether or not in a given enactment the Legislature has 40 
transgressed the boundaries set for it by the exclusive List, federal 
m provincial, as the case may b6. The questions which may arise 

^ Bupra, para. 50. 
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las to the validity of legislation in the concurrent field are more 
^complicated, and we shall discuss them later; but here, also, disputes 
as to the validity of legislation will in the last resort rest with the 
Courts. 


•6 230. We do not disguise the fact that these proposals will open the Any other 

door to litigation of a kind which lias hitherto been almost unknown planincon- 
in India; nor have we forgotten that th-^ Statutory Commission ^stentwith 
expressed the hope that the provisions of the existing Act which Autoiwn^* 
we have mentioned above would be preserved.^ As wc shall explain, 

10 our recommendations will have the effect of preserving, in the limited 
sphere of the concurrent field, the main feature of the existing 
system; but we feel no doubt that the White Paper correctly insists 
upon a statutory allocation of exclusive jurisdictions to the Centre 
and the Provinces respectively as the only possible foundation for 
15 the Provincial Autonomy which we contemplate. We are fully 
sensible of the immense practical advantages of the present system, 
and of the uncertainties and litigation which have followed elsewhere 
from a statutory delimitation of competing jurisdictions; but we 
are satisfied that a relationship between Centre and Provinces, in 
'20 which each depends in the last resort for the scope of its legislative 
jurisdiction on the decision of the Central Executive as represented 
by the Grovernor-General, would form no tolerable basis for an 
enduring Constitution and would be inconsistent with the whole 
conception of autonomous Provinces. 


25 231. The Lists, as they appear in Appendix VI to the White Paper, The revised 

are described as illustrative and do not purport to be either complete 
or final. Since their publication, however, they have been subjected 
to a careful scrutiny by the Government of India and the Provincial 
Governments, whose criticisms have in their turn been examined 
80 by the framers of the original Lists; and the results of this scrutiny 
and examina/tion have been placed at our disposal. In the light of 
this further information we are satisfied (though the final form 
must be a matter for the draftsman) that the revised Lists which 
we append to this chapter represent a workable and appropriate 
‘35 allocation of legislative powers. 


232. We confine our attention for the moment to Lists I and II, Two Lists or 
which define respectively the exclusive jurisdiction of the Centre and of 
the Provinces. We believe that the attempt which these Lists repre- ex- 
sent to allocate by enumeration with any approach to completeness elusive jurist 
40 the functions of legislation, including taxation, to rival Legislatures is fictions, 
without precedent. In other Constitutions the method adopted has 
usuaiilly been to specify exhaustively the subjects allocated to one 
Legislature and to a^ign the other the whole of the unspecified 
residue. But,, as we have said elsewhere, the method adopted 

45 in the White Paper has one definite constitutional advantage, 


* Keport, Yol. 11, para. 154. 



apart from its virtues as a compromise between two sharplj 
opposing scbools of thought in India. We are ourselves' convinced' 
that the laborious and careful * enumeration’ of both sets ' 
subjects has secured that in fact no Inaterial and unforeseen- 
accretion of power, either to Centre or Provinces, would restilt 6 
from the elimination of one List or the other; and we are 
satisfied that the process has reduced the residue to proportions so 
negligible that the apprehensions which have been felt on one side 
or the other are without foundation. Recognising the strength 
of Indian feeling on this matter we are unwilling to disturb the 10 
compromise embodied in the White Paper, the effect of which 
is to empower the Governor- General acting in his discretion to 
allocate to the Centre or Province as he may think fit the right to 
legislate on any matter which is not covered by the enumeration 
in the Lists We are conscious of the objections to this proposal. 15 
It is inconsistent with our desire to see a statutory delimitation of 
legislative jurisdictions: and the power vested in the Governor- 
General necessarily empowers him not merely to allocate an un- 
enumerated subject, but also, in so doing, to determine conclusively 
that a given legislative project is not. in fact, covered by the 20. 
enumeration as it stand's, — a question which might well be open to 
argument, though we assume that in practice the Governor- General 
would seek an advisory opinion from the Pederal Court. On the other 
hand, it must not be forgotten that an enumeration of the powers of 
the Centre and the allocation of the unspecified residue to the 25- 
Provinces would involve not only the reservation to the Pederal 
Legislature of a generally defined overriding power, but also the 
consequence that the Provinces would acquire the right to 
assume to themselves any unspecified sources of taxation which 
might hereafter be devised; and if this position w^ere accepted 30 
it might well be necessary to deal separately and by a different method 
witljL the power to impose taxation. We recommend, however, as 
some mitigation of the uncertainty arising from the inevitable risks 
of overlapping between the entries in the Lists, that the Act sho-uld 
provide that the jurisdiction of the Pederal Legislature shall, not- 35^ 
withstanding anything in Lists II and III, extend to the matters 
enumerated in List I; and that the jurisdiction of the Pederal Legis- 
lature ^ under List III shall, notwithstanding anything in List II, 
extend to the matters enumerated in List III. The effect of this will 
be that hx case of conflict between entries in List I and entries in 40 
List II, the former will prevail, and, in case of conflict between 
entries in List III and entries in List II, the former will prevail so 
far as the Pederal Legislature is concerned. 


233. We turn now to the problems presented by the Concurrent List. 

We *have' already* explained our reasons fd:^' accepting the ’^^rinbipll? 45^ 
of Concurrent List,'^^bul 'the precise^ ’^definition d£ the powers 
coflferred'up'on the Cbntre in 'relatioii to tho fnatteirs contained* iri'iV^ 
presents' a dijB&eult prdblem*. Ln the first place, it ’fep^^ears tb us th^^^ 
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while it is necessary for the Centre to possess in respect of the sub- 
jects included in the List a power of co-ordinating or unifying regula- 
tion, the subjects themselves are essentially provincial in character 
and will be administered by the Provinces and mainly in accordance 
6 with provincial policy; that is to say, they have a closer affinity 
to those included in List H than to the exclusively federal subjects. 
At the same time, it is axiomatic that, if the concurrent legislative 
power ' of the Centre is to be elective in such circumstances, the 
normal rule must be that, in case of conflict between a central and a 
10 provincial Act in the concurrent field, the former must prevail. 
But an unqualified provision to that efiect would enable an active 
Centre to oust provincial jurisdiction entirely from the concurrent 
field, and would thus defeat one of the main purposes of the latter. 
We have already expressed our approval of the device adopted in 
16 the White Paper for the purpose of meeting this difficulty, imder 
which the Governor- General, acting in his discretion, is made the 
arbiter between conflicting claims of Centre and Provinces. This 
in effect preserves, in the limited sphere of the concurrent field, the 
existing legislative relation between Centre and Provinces which 
20 excited the admiration of the Statutory Commission; and we think 
that it would be a mistake to attempt to limit the powers of the 
Central Legislature in this field by any statutory definition of the 
purpose for which, or the conditions subject to which, they are to 
be used. 


26 234. There are obvious attractions to those who wish to see the j^eiations 

freedom and initiative of the Provinces as unfettered as possible in an between 
attempt to ensure by provisions in the Constitution Act that the Centre and* 
powers of the Centre in the concurrent field are to be capable of use 
only' where an All-India necessity is established, and where the concurrent 
80 enactment in question can appropriately be, and in fact is, applied field. 
to every Province. We are clearly of opinion that such a restriction, 
apart from the prospect of litigation which it opens up, would tend * 

to defeat the objects we have had in view in 'revising the List of con-' 
current subjects. For similar reasons we should strongly deprecate 
86 any provision requiring the’ prior assent of the Provinces, or of a 
^majority of them, as a condition precedent to the exercise by the 
Centre of its powers in this field, or the condition suggested in the 
Whitfe Paper that the Centre is to be debarred from so using its 
powers in respect of a concurrent subject ’ as to impose finandial 
40 obligation on the Province's. We rbcognise that, in practice, it will., 

'he impossible for the Centre to utilise its powers in the concurrent 
field without ‘satisfying itself in advahce that the Governments to 
whttee territories’ a pbojefeted measure will apply are, in fact, satisfied 
wUffi'^its provisions'^ steLd’iare ‘prepared; in' caste 'where it will throw 
46 extrd ' burdens upon prdVintAal resources, to I’^teommend to their own 
®ie|isMttifes ‘Hie provision the‘^ necessary supply; hut we consider " 

that the practical relationships which are to develop between Centre 



146 


and Provinces in this limited field must be left to work themselves 
out by constitutional usage and the influence of public opinion, and 
that no useful purpose would be served by attempting to prescribe 
them by means of rigid legal sanctions and prohibitions. Never- 
theless, we regard it as essential to satisfactory relations between 5 
Centre and Provinces in this field that the Federal Government, 
before initiating legislation of the kind which we are discussing, 
should ascertain provincial opinion by calling into conference with 
themselves representatives of the Governments concerned. 

At the same time we recommend that, although no statutory 10 
limitation should be imposed upon the exercise by the Centre 
of ‘its legislative powers in the concurrent ^ field, the Governor- 
General should be given guidance in his Instrument of Instructions 
as to the manner in which he is to exercise the discretion which the 
White Paper proposes to vest in him in relation to matters arising 15 
in the concurrent field. 


Proposal observe with interest a proposal in the White Paper that, 

that Acts in order to minimize uncertainties of law and opportunities for litiga- 
be^^ento provision should be naade for limiting the period within which 

ohi^e^e^ the validity of an Act may be called in question on the ground that 20 

after a speci- it was not within the competence of the Legislature which enacted 

fio period. it.i We know of no precedent for a provision of this kind, though 

there are enactments in this country which make certain forms of 

subordinate or delegated legislation unchallengeable in the Courts 
after a specified period. We are not disposed to reject it on that 25 
account; but, if it is adopted, we think that the period of limitation 
should be adequate and not less than five years. 


The 

legislative 

relations 

bet ween the 

Federal 

XiCgislatiire 

Jtnd tiie 

States^ 


236. Our observations have been hitherto directed solely to the 
legislative relations between the Federation and the Provinces. 

The relations between the Federation and the States in this sphere will 30 
not, and cannot, be the same. The efiect of the proposals in the 
White Paper is that, while every Act of the Federd Legislature 
regulating any subject which has been accepted by a State as a/ 
federal subject will apply proprio vigore in that State as they will 
apply in a Province, a duty identical with that imposed upon 35 
Provincial Governments being imposed upon the Euler to secure 
that due effect is given in his territories to its provisions, yet this 
jurisdiction of the Federal Legislature in the States will not be 
exclusive. It will be competent for the States to exercise their 
existing powers of legislation in relation to such a subject, with the 40 
proviso tiiat, in case of conflict between a State law and a Federal 
law on a subject accepted by the State as federal, the latter will 
prevaJL: We understand that the States, who are free agents in this 
respect, are* likely in the first instance to take their stand upon the 
Federal List proper* and to accept the' jurisdiction of the* Federal 45 


^ White Paper, Proposal 118. 
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Legislature in nothing which is outside the boundaries of that List; 
but We hope that in course of time they may be willing to extend 
their accessions at least to certain of the items, such as bankruptcy 
and insolvency, in the Concurrent List. 


5 237. We desire to draw attention to certain points in connection Formal 

with the revised Lists of Subjects. We may observe in the first place changes in 
that certain of the entries in List I as it appears in the White Paper 
are so framed as to provide for variation of treatment in relation to 
the States. The revised List is, however, framed in terms which 
10 are appropriate to India as a whole, and makes no attempt to meet 
the case of States which might not be prepared to accept the whole 
subject without variation. This we are satisfied is the more con- 
venient course, the natural medium for recording any variation froni 
the general content of a federal subject, whether in respect of the 
16 acceding States in general or of an individual State, being each 
Euler’s Instrument of Accession. Another general principle which 
has been observed in revising the Lists, and which has involved a 
number of minor modifications, is the desirability of defining every 
entry in terms appropriate to a legislative power and of omitting all 
20 entries which are in essence descriptive of executive power. Such 
expressions as “control” and “regulation” have therefore been 
avoided; and we assume that the draftsman of the Constitution Bill 
will find it necessary to define in some appropriate manner, 
elsewhere in the Bill, the scope of the executive or administrative 
25 authority of the Federal and of the Provincial Governments 
respectively. In any case we recommend, in consonance with what 
We have said in earlier paragraphs, that the Act should contain an 
express provision declaring the administration of subjects in List I 
to be (subject to the right of the Federal Legislature to devolve 
50 any administrative powers for the purpose upon the Provincial 
Governments) a federal, and the administration of subjects in 
Lists II and III a provincial, function. 


238. The revised Lists also contain a number of changes of Alterations 
substance. Apart from a considerable revision of the language of the suggest^ i a 
35 first five entries of List I, as they appear in the White Paper, 

which collectively define the ambit of the reserved subject of Defence, thedeSnoo 
the first entry, “the common defence of India in time of an of India, 
emergency declared by the Governor- General” has been omitted 
entirely. The intention of this item was, we understand, to give 
40 the Federal Legislature (and, in consequence, the Governor- General 
for the purposes * of his personal legislative power) extensive 
powers on the lines of the English D^feijce of "ohe Eealm Act. . 

We fully agree tha't it is essential that such a power should be 
.vested in the Federal authorities, but we are of opinion that 
45 it should not be left to ^be deduced fi^om a schedule of legislative 
powers, but sliohld be the subject of an express provision in 
the' body bf^the Act. We are informed that it "Was only by a 
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majority of one that five Judges of the High Court of Australia 
decided that the power to legislate for ‘‘defence” in the Common- 
wealth Constitution Act justified legislation on the lines of the 
Defence of the Eealm Act; and the provision which we recommend!’ 
in order to place this vital matter beyond doubt should make it B 
clear that the emergency power in question is not limited to 

“defence” in the sense of repelling external aggression, but that it 
covers internal disturbance also, and that, where an emergency 

has been declared by the Governor-General, the Federal Legislature 
may make on any subject laws which will override any laws which 10 
conflict with them, the Governor-Generars personal legislative 
power being of course co-extensive in this respect with the power 
of the Federal Legislature As an additional safeguard we would' 
require that every proposal for legislation in the exercise of this 

power should be subject to the previous consent of the Governor- IB 

General. We recognise that the inclusion of internal disturbance 
(which should be defined in terms w^hich will ensure that for this 
purpose it must be comparable in gravity to the repelling of external 
aggression) among the circumstances which, in an emergency, will 
enable the Governor-General to confer upon himself, or upon the 20 
Federal Legislature, as the case may be, the power to invade the 
exclusively provincial sphere and to override provincial legislation 
within that sphere, may be criticized as a derogation from the general 
plan of Provincial Autonomy which we advocate; but in the absence 
of such a power we could not regard the Governor-General as 25* 
adequately armed to discharge the ultimate responsibility which 
rests upon him for the peace and tranquillity of the whole of India. 


The 

Bailway 

PoKoe. 


239, We think it right to take this opportunity of drawing 
attention to the control of Railway Police as settled by the distribu- 
tion of subjects. Railway Police in India is at present classified as a 30» 
provincial subject, but the Central Government retains, under the 
existing Devolution Rules, the power to determine conditions as 
regards limits of jurisdiction and contributions by the Railways to 
the cost of maintenance. We are informed that for many years past 
the^ question of the allocation of* the cost of the Railway Police 3& 
between the Provincial Governments on the one hand and the Rail- 
wa^s on the other has been a subject of controversy, and we have 
the best means of avoiding, or at all events mitigating, 
cQntro.ye^sies under the new Constitution. One 


course,. 


which has th^^, obyious , attractions of thepretiical simplicity, would 40 
be _ to make the policing of the Railways, alpng with the 
control, o^ Railways, an exclusively federal subject, ther.eby 
Government sol^y responsible , for the control 
and^^for thp, financing of the whole, of i the/, 
are . satisfied., howeve]^,.. thatj such an^45 


maJ 

of *tlie &a^ 

Railway 



Tegular Police Force of a Province should act in dl(5^e co-operatioh 
with the separately organised Eailway Police and that both should bo 
subordinate to the same Inspeetor-G-dneral. This result could not ‘be 
secured if the control of the two bodies were in sCpkrate hands, 
.5 We feel no doubt, therefore, that the right solution is to classify 
Bailway Police as an exclusively Provincial subject, that the Bailway 
Police Force of each Province should be financed in the main from 
Provincial revenues, but that there should be as at present a 
contribution from the Federal Government to the Provinces, which 
10 would, in fact, consist of the appropriate contribution from the 
Bailway s, and the amount of which would necessarily have to be 
determined by the Federal Government. But, although the 
administiafion of the Bailway Police Force itself would thus remain 
an exclusive responsibility of the Provinces, it is clear that in- 
15 efiSciency or inadequacy’' of strength in the Bailway Police would 
at once aftect the administration of the Federal subject of Bailways, 
and we fire satisfied that the recommendations which we have made 
'else'wherel would secure to the Federal Government adequate 
meahs 6f ensuring that the efiective administration of the Federal 
^0 sHifiject of Bailways did not siiifier through inadequacy or 
inefficiency on the part of the Bailway Police. The Federal Govern- 
ment \)vould be entitled, if it felt called upon to do so^ to direct any 
or all of the Provincial Governments sc to order its Bailway P6lice 
as to bring them up to the requisite standard of efficiency, and there 
25 w^ould be an ultimate right residing in the Goverfior-Gener^l , at his 
discretion, in case directions from his Government to any or all of the 
Piroviheial Governments on the shbjeet of the adrdinistratioh, the 
efficiency, or the sttefigth, of the Bailway Police were not complfed 
vidtah, to give the i:\pcessary ‘orders to the Governor, which the latter, 
*80 in virtue of his special responsibilitv tc secure tiie etbciitioh of orders 
lawfully issued by the Governor-General, would be in a position to 
get execuied both adnilhistratively and so far as supply was con- 
cerned. The position is different in the States, where for the most 
part jurisdiction over railway lands has bc‘en peded to the Crown and 
‘W isiercTsed 'either through Police specially appointed for that 
purpose or through the agenby of Ptoviheial Bailwlay Pdlice. In 
cases wBere railway jurisdiction has been retained and is exercised 
by the State, the proposals in the White Paper2 defining the ad- 
ministrative relations between the Federal Government and ^ the 
“40 States provide the Governor-General wdth an appropriate corre- 
sponding power to secure the ^8nde tesult as thdt to bfe secured uiider 
otrr pifepbsal in thfe Protfinces. 


'240. B M 'j[JrBpbsed in the White Pap^6r that siich subjects as 
PCe^M’ ih^taffc4 UMd Ifivalfd afid Ofd Afee Pensions should be 
tiihf#(!ts df PFoWdMl Wfe sie mnSu^ objection to this, 

'thdy sKbtild We in the Concurrent List, 

* White Paper, Proposal 129. ^ 
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Other 
alterations 
in the Lists. 


Existing 

laws. 


I 

WMle it is necessary that the more industrialized Provinces should 
be able to legislate on these subjects in the interests of the urban 
workers and should not have to wait for the concurrence of those 
which are predominantly rural, it is undesirable to exclude the 
possibility of All-India legislation which may well become necessary 5 
in order that there should be uniformity of treatment of the workers 
as between Province and Province and that industry in one Province 
should not be burdened with obligations not imposed in another. 

Mr. N. M. Joshi, in the Memorandum submitted by him, argued 
that social insurance should also be included in the list of Pederal 10 
subjects, but here, again, we consider it would be better that it should 
be in the Concurrent List. 

241. It would extend this chapter to an unreasonable length if we 
were to set out. in detail all the changes which a revision of the three 
Lists has involved. We are the less willing to do so, because we 
recognise that the revised Lists themselves will require further 15 
expert scrutiny before they are finally submitted to Parliament as 
part of the legislative proposals of His Majesty's Government. 

We think, however, that if the re\nsed Lists are compared with the 
Lists in the White Paper, such changes as have been made, in 
addition to those already mentioned will, for the most part, be 20 
found to speak for themselves. 

242. We assume that there will be a provision in the Constitution 
Act continuing in force (until amended hereafter) tbe W'hole body of 
existing Indian law. But it will clearly be necessary before the 
Act comes into force to redistribute all powers conferred by that 26 
law so as to make them conform to the distribution of powers effected 
by the Constitution Act. 

THE EEYISED LISTS 

(The unbracketed figures represent the entries in the Lists set out 
in the White Paper; the figures in brackets represent the order in 30 
which the revised entries should be shown.) 

List I (Federal) 

Item' 

1 ; Omitted foi^ reasons given above. 

2 (1) His Majesty's naval, military and air forces in India and 36 
any other armed force raised in India (other than 
military and armed police maintained by Provincial 
Governments and armed foixes maintained by the 
Eulers of Indian States), 'including the employment of 
those forces for the protection of the Provinces against 40 
internal disturbance and for the execution and main- 
tenance of the laws of the Federation and the Provinces. 

(2) His Majesty's naval, nlilitary and sfc force works. 


3 



Ifii 


Item 

4 (3) 

5 

6 (46) 

7 (47) 

8 (4) 


10 


9 (3) 


15 


20 


10 ( 6 ) 
llA C7) 
llB (8) 

12 (9) 


25 


30 

85 

13 (10) 

14 (11) 
40 


15 (12) 

^ JT 

46 16 (13) 

17 


liooal^ self-government in cantonment areas and the regu- 
lation therein of house aecommodation. 

Omitted — ^has been combined with item 2. 

The Benares Hindu University and the Aligarh Muslim 
University. 

JEcelesiastieal affairs, including European cemeteries. 

External affairs, including international agi-eements, but 
with regard to future agreements relating to subjecta 
within the exclusive jurisdiction of a unit, only so far 
as they have been made with the previous concurrence 
of that unit. 


Emigration from and immigration into India and inter- 
provincial migration, including in relation thereto* 
regulation of foreigners in India. 

Pilgrimages beyond India. 

Extradition. 

Fugitive offenders. 

(i) Construction of railways other than minor railways. 

(ii) Regulation of federal railways and regulation of other 

railways in respect of — 

(a) maximum and minimum rates and fares; 

(b) terminals; 

(c) safety; 

(d) routeing and interchangeability of traffic; 

(e) responsibility as carriers. 

(Definitions (to be inserted in the Act) : ** Railways 
includes tramways. “ Inght and feeder railway 
means a railway not in physical connection with ^ or 
of the same gauge as an adjacent railway extending 
beyond a single unit. “ Minor railways '' means 
light and feeder railways wholly within a unit, 
“ Federal railways includes all railways other than 
minor railways and railways owned by a State and 
managed by or on behalf of the Ruler of that State.) 

Air navigation and aircraft, including the regulation of 
aerodromes. 


waterways passing through two or more units, 
inoluding shipping and navigation thereon as regMds 
mechanically propeUed vessels but not including 
water supplies, irrigation, otoals, drainage, emhani- 
ments, water storage or water power. 


Maritime shipping and navigation, including carnage of 
goods by sea. 

Eegulation of fisheries beyond territorial waters. 

Omitted — has been combined, with item 14. 
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18 (14) Lighthouses (including their approaches), beacons, light- 

ships and buoys. 

19 (15) Port quarantine and marine hospitals. 

20 (16) Declaration and delimitation of major ports and eon- 5 

slitution and powers of Port Authorities in such ports. 

21 (17) Postal, telegraphic, telephone, wireless (including broad- 

casting) and other like services and control of wireless. 

22 (18) Currency, coinage and legal tender. 

23 (19) Public debt of the Pederation. 10 

24 (20) I^ost Ofi&ce Savings Bank, 

26 (21) [Incorporation and regulation of] Corporations for the 
purposes of the subjects in this list; Corporations 
having objects not confined to one unit; Banking, 
Insurance, Pinancial and Trading Corporations not 15 
being Co operative Societies. 

26 (22) Development of industries in cases where such develop- 

ment is declared by or under federal law to be 
expedient in the public interest. 

27 (23) Cultivation and manufacture of opium; sale of opium 20 

for export. 

28a (24) Possession, storage and transport of petroleum. 

28b (26) Explosives. 

29 (26) Arms and ammunition. 

30 (27) Copyright, inventions, designs, trade marks and mer- 25 

chandise marks. 

'31 'transferred to List III. 

32 (29) Cheques, , bills of exchange, promissory notes and other 

like instruments. 

B3 i)mitted — see Regulation of mechanically propelled 30 

vehicles in List III. 

^ f a €1 f H ft .r.) is 

34 (32) Import a^d export of commodities across the customs 
frontiers, as defehed by the Federal Legislature; 
duties of customs. 

^ (48) Salt, 35 

W (49) Dutie^^^gf ,on ^tl^i manufaq^m^^ and production of 

tobacco and other articles except^ 


^ij) potable alcoholic liquors; 

^(il)‘toilai 4nd medicinal pjreparatippf^ coiitaiajLing 

alcohol, Indian hemp, opium or other drugs or 40 
narcotics ; 

(iii) hempj, ollSer and 

narcotics. ' 
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Item 

37 

(60) 


38 

(33) 

6 

39 

(34) 


40 

(36) 


41a 

(37) 


41b 

(38) 


42 

(39) 

10 


48 

(40) 

15 

44 

(41) 


46 

(42) 


46 

(43) 

20 


47 

(44) 


48 



25 

49 

(61) 


50 

(62) 

SO 

51 

(53) 


62 

(54) 

86 

58 

(30) 


64 

40 

66 ( 66 ) 


Taxes on tile capital and the income (other than the 
agricultural capital and income) of companies. 

Geological Survey of India. 

Botanical Survey of India. 

Meteorology. 

Census. 

Statistics for the purposes of subjects in this List. 

Federal Agencies and Institutes for Besearch and for 
professional and technical training or promotion of 
special studies. 

The Imperial Library, Indian Museum, Imperial War 
Museum, Victoria Memorial and any similar institution 
controlled and financed by the Federal Government. 

Pensions payable by the Federal Government or out of 
federal revenues. 

Federal Services and Federal Public Service Commission. 

Lands and buildings in possession of the Federal Govern- 
ment so far as they are not affected by Provincial 
legislation or are exempted by Federal legislation 
from the operation of Provincial legislation. 

Ofiences against laws on subjects in this Last. 

Omitted as unlikely to be required by the terms of 
the Act. 


Taxes on other incomes (other than agricultural income), 
but subject to the power of the Provinces to impose 
surcharges. 

Duties in respect of succession to property other than 
land. 

Taxes on mineral rights and on personal capital other 
than land. 

Terminal taxes on railway, tramway or air-borne goods 
and passengers and taxes on railway or tramway fares 
and freights, j 

Fixation of rates of stamp duty in respect 
exchange, biUs of lading, cheques, letters 
pSmisfoi^y notes, policies of insurance, proxies and 

receipts. . . 

Ooutted <.»T6«a by *'*% ''SS 

wHb Mg»d to legisI»t.on oi> 

subjects. 

NaturalisatLon. 

12 


1 
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Item 

5d (66) Conduct of elections to the Federal [Legislature, including 
election offences and disputed elections. 

57 (31) Standards of weight. 

58 (67) Chief Commissioners' Provinces, 5 

59 (68) Survey of India, j 

60 (69) Archaeology, including ancient and historical monuments, 

61 (35) Zoological Survey. 

62 Be- drafted and transferred to List HI- 

63 (60) Jurisdiction, powers and authority of all Courts, except 10 

the Federal Court and the Supreme Court, with 
respect to the subjects in this List. 

64 Omitted. 

New items 

(а) (28) Insurance other than State insurance. 16 

(б) (61) The extension of the power^s and jurisdiction of officers 

and men of the Provincial Police Forces to areas 
outside the Province. 

(c) (46) Imposition of fees, taxes, cesses and duties in connection 

with the subjects in this List, but not including fees 20 
to be paid in Courts. ■ 


Item 

1 


2 

3 

4 
6 
6 


List H (Provincial). 

(1) Local self-government, including matters relating to the 

constitution and powers of municipal corporations, 25 
improvement trusts, district boards, mining settle- 
ments and other local authorities in the Province 
established for the purpose of local self-government 
and village administration. 

(2) Hospitals and dispensaries, charities and charitable institu- 30 

tions in and for the Province. 

(3) Public health and sanitation. 

(IB) Pilgrimages other than pilgrimages beyond India. 

(6) Education. 

(6) Public works, lands and buildings vested in or in the 35 
possession of the Crown for the purposes of the 
Province. 


7 (7) Compulsory acquisition of land. 

8 (9) Hoads, bridges, ferries, tunnels, ropeways, causeways, 

and other means of communication not specified 40 
in List I. 


9 (8) Minor railways. 

10 Included in item 9. 
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Item 

11 (llj Water supplies, irrigation and canals, drinage and embank- 

ments, water storage and water power- 

12 (22) Land revenue, including — 

5 (a) assessment and collection of revenue; 

(by maintenance of land records, survey for revenue 
purposes and records of rights; 

(c) alienation of land revenue. > 

13 (23) Land tenures, including transfer and devolution of 

10 agricultural land; easements. 

14 (24) Kelations of landlords and tenants and collection of rents. 

16 (25') Courts of Wards and encumbered estates. 

16 (26) Land improvement and agricultural loans 

17 (27) Colonization. 

16 18 (28) Pensions payable by the Provincial Government or out of 

Provincial revenues. 

19 Included in item 18. 

20 (29) Agriculture, including research institutes, experimental 

and demonstration farms, introduction of improved 
*20 methods, agricultural education, protection against 

destructive pests and prevention of plant diseases. 

21 (30) Veterinary department, veterinary training, improvement 

of stock and prevention of animal diseases. 

22 (13) Fisheries. 

25 23 (34) Co-operative societies. 

24 (85) [Incorporation and regulation of] Corporations other than 

those mentioned in List I. 

24f (86) Trading, literary, scientific, religious and other societies 
and associations not being corporations. 


:B0 26 (17) Forests. 

26 (18) Production, manufacture, poBsession, transport, purctase 

and sale of Uquors, opium and other drugs and narcotics 
not cohered by item 19 of List III. 

27 (19) Duties of excise on the manufacture and production of 


S6 

40 28 (39) 

.* 


(i) potable alcoholic liquors; 

(li) toilet and medicinal prepaxations containing 
alcohol, Indian hemp, opium or other drugs 
and narcotics; 

(iii) opium, narcotics, hemp, and other drugs. 

Administration of justice, including the constituti^ and 
organisation of all Courts and fees to be paid therein, 
except the Federal Court and the Supreme Court. 

12 A 
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Item 

29 (40) 

30 (41) 


31 

32 (42) 


33 

34 (37) 

35 (38) 

36 (43) 

37 (44) 

38 (45) 

39 

40 

41 

(46) 

43 (47) 

44 (48) 

45 (49) 

46 (50) 

47 

48 (12) 

49 (10) 

60 (62) 
61 (68) 

53 (65) 

54 (20) 

55 (21) 

56 (56) 

57 (57) 

58 


Procedure in Kent and Kevenue Courts. 

Jurisdiction powers and authority of all Courts, except 
the Federal Court and the Supreme Court, with respect 
to subjects in this List. 5 

Transferred to List III. 

Fixing of rates of stamp duty in respect of instruments 
other than those mentioned in item 53 of List I. 

Transferred to List III. 

Eegistration of births and deaths. lO 

Eeligious and charitable endowments. 

Mines and the development of mineral resources in the 
Province. 

Control of the production, supply and distribution of 
commodities . 16 

Development of industries, except in so far as they are 
covered by item No. 26 in List I. 

Transferred to List III. 

Transferred to List Hi- 

Transferred to List ITT, 20 

Gas. 

Smoke nuisances. 

Adulteration of foodstuffs and other articles. 

Weights and measui’es except standards of weight. 

Trade and commerce within the Province. 25* 

Transferred to List III. 

Ports except in so far as they are covered by item 20 
of List 1. 

Inland waterways being wholly within a Province, includ- 
ing shipping and navigation thereon. 80 

Police (including railway and village police). 

Betting and gambling except State lotteries. 

Protection of wild birds and wild animals. 

Vehicles other than mechanically propelled vehicles. 

Dramatic performances and cinemas except sanction of 
cinematograph films for exhibition. 

Coroners. 

Criminal tribes. 

Transferred to List HI. 

I 
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Item- 

59 (58) Prisons, reformatories, Borstal institutions and other 

institutions of a like nature. 

60 (59) Pri«?oners. 

5 61 (60) Pounds and the prevention of cattle trespass. 

62 (61) Treasure trove 

68 (62) Libraries, museums and other similar institutions, con- 

trolled and financed by the Provincial Government. 

64 (63) Conduct of elections to the Provincial Legislature, 

10 including election offences and disputed elections. 

65 (64) Public Services in the Province and the Provincial Public 

Service Commission. 

66 (65) Surcharges within such limits as may be prescribed by 

Girder in Council on federal rates of income tax and 
15 supertax, to be assessed on the incomes of persons (not 

companies) resident in the Province. 


67 (66) 

Imposition of fees, taxes, cesses, or duties in connection 
with, the subjects in this List and of taxation in any 
of the forms specified in the annexnre hereto. 

20 68a (31) 

Belief of the poor. 



68b (32) 

XJ nemploy ment . 



70 (51) 

71 (4) 

Money-lenders. 

Burials and burial grounds 
cemeteries. 

other than 

European 

25 72 (67) 

Offences against laws on subjects 

in this List. 


73 

Omitted. 



74 

Omitted. 




75 (68) Statistics for the purpose of the subjects in this List. 

76 (70) Generally any matter of a merely local or private nature 

30 in the Province. 

77 Omitted. 

New items 

(a) (14) Innkeepers. 

(b) (15) Markets and fairs. 

S5 (c) (69) Public debt of the Province. 

Annbxubb 


Item 
1 to 5 


Oixdtted— already covered by tbe entries in List II— see 
item 67. 


40 6 
7 


(1) Oapitatipia taxes. , 

(2) Duties- in respect of succession to land. 
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Item 

8 (3) Taxes on lands and buildings, animals, boats, hearths, 

and windows ; sumptuary taxes and taxes 
on luxuries. 

9 (4) Taxes on trades, profession?, callings and employments. 5- 

10 (5) Taxes on consumption; cesses on the entry of goods 

into a local area; taxes on sale of commodities and 
on turn-over, taxes on advertisements 

11 (6) Taxes on agricultural incomes. 

12 Omitted — see item 32 of List II. 10^ 

13 (7) Taxes on entertainment'^'^, amusements, betting and 

gambling. 


List III (Concurrent) 

1 (1) Jurisdiction, powers and authority of all Courts, except 

the Federal Court and the Supreme Court, with respect 15 
to the subjects in this List. 

2 (2) Civil Procedure, including the law of Limitation and 

all matters now covered by the Code of Civil Procedure. 

3 (3) Evidence and oaths. 

4 (4) Marriage and divorce. 20 

5 (6) Age of majority and custody and guardianship of 

infants. 

6 (6) Adoption. 

7 (7) Eegistration of deeds and documents. 

8a (8) The law relating to : — 25 

(a) Wills, intestacy and succession save as regards 
agricultural land. 

(&) Transfer of property (other than agricultural land). 

(c) Trusts and trustees. 

(d) Contracts, including partnership. 80 

(e) Powers of Attorney. 

(/) Carriers. 

(g) Arbitration. 

8b (9) Bankruptcy and insolvency. 

9 (13) Grimes other than offences against laws on subjects in 35 

List I or List II. 

10 (14) Criminal Procedure, including all matters now covered 

by tbe Iixdito^ cWe of OximmJsA Piwedti^e. 
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Item 


11 

(17) 

12 

(18) 

13 

(19) 

5 


14 

(20) 

15 

(21) 

16 

(22) 

17 

(23) 

10 


18 

(24) 

19 

(27) 

20 

(32) 

15 


21 

(31) 

22 


23 


New items 

20 (ffl) 

(28) 

W 

(12) 

(c) 

(26) 

25 (S) 

(26) 

(e) 

(16) 

(/) 

(29) 

(?) 

(16) 

30 (ft) 

(30) 

(0 

(33) 

(3) 

(10) 

85 (fc) 

(11) 

(1) 

(34) 


V 


Newspapers, books and printing presses* 

Iiunacy and lunatic asylums. 

Eegulation of the working of mines, but not including 
mineral development. 

Factories. 

Employers’ liability and workmen’s compensation. 

Trade Unions. 

Welfare of labour, mcluding, in connection therewith,, 
provident funds. 

Industrial and labour disputes.^ 

Poisons and dangerous drugs. 

The recovery in a Province of public demands (including 
arrears of land revenue and sums recoverable as such) 
arising outside that Province^ 

Legal, medical and other professions. 

Transferred to List I. 

Omitted. 


The prevention of the extension from one Province to 
another of infectious and contagious diseases or pests 
afiEecting men, animals or plants. 

Administrators-General and official trustees. 

Electricity. 

Boilers. 

European vagrslnoy. 

The sanctioning of cinematograph films for exhibition. 

Inter-provincial removal of prisoners with the consent 
of the Province. 

Mechanically propelled vehicles. 

The recognition of laws, public Acts, records and 3 udicial 
proceedings. 

Law of non- judicial stamps, but not including the 
fixation of rates of duty. 

Actionable wrongs not relating to subjects in List I or 
List II. 

Imposition of fees, taxes, cesses and duties in connection 
with the subjects in this List, but not including fees 
to be paid in Courts. 


4D (m) (36) Statistics for the purposes of the subjects in this List, 

(n) (18a) Prevention of cruelty to animals. 

(o) (24a) Health insurance and invalid and old-age pensions- 
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Two-fold 
division of 
subject. 


(2) Federal Finance 

243. This subject falls naturally into two parts : first, the allocation 
of the sources of revenue between the Federation and the Units; 
and second, the additional expenditure involved by the proposed 
constitutional changes. We have had the advantage of a com- 5 
prehensive and objective review of the facts and figures relating to 
both parts of the subject by Sir Malcolm Hailey, which has- been 
printed among the Eecords of the Committee. We reproduce here 
from this document the figures of estimated revenue and expenditure 
of the Central and Provincial Governments for 1933 — 34, in order 10 
that it may be possible to view in proper perspective the various 
questions dealt with below. 

Bndget Estimates of Revenue and Expenditure of Central and Provincial 
Governments in 1933 — 34 


Central Jtevenuc 


Central Expenditure 


Rb.=£ 


Crores. millions. 

Customs (net) 

60 27 

37-70 

Income taxes (net) 

17-21 

12 91 

Salt (net) . . 

7-60 

5-70 

Other taxes ‘(net) 

0 60 

0-45 

Net tax revenue 

75 68 

56*76 

Opium (net) 

0*63 

0*47 

Railways (net) 

Nil 

Nil 

Currency and Mint (net) 

1 H 

0*83 

Payments from States . . 

0*74 

0 56 

Total 

78 16 

58 62 

Provincial Revenues 


Land Revenue 

33*29 

26-47 

Excise 

14 85 

11-14 

Stamps 

12 40 

9 30 

Registration 

1*14 

0 85 

Scheduled Taxes . . 

0 43 

0-32 

Total tax revenue. 

64-11 

48 08 

Forests (net) 

0 69 

0-52 

Irrigation (net) . . 

0-49 

0-37 

Miscellaneous 

11 32 

8 49 

N.W.F.P. subvention 

1-00 

0-75 

Total 

77*61 

58 21 


Crores. millions. 
Post and Telegraphs (net) 0 61 0*46 

Debt : 

Interest (net) .. 8*97 6*73 

Reduction of Debt 6*89 5*17 

Civil Administration ( net) .8*76 6*67 

Pensions (net) .. .3 02 2*26 

Civil Works (net) .. 1*72 1*29 

Defence Services (net) 46*20 34*65 

Subvention to N W.F.P. 1*00 0*76 

Miscellaneous (net) .. 0*74 0*66 


Total . .. 77*91 58*43 


Provincial Expendifut e 
Land Revenue and Gen- 
eral Administration 14*86 11*14 

Police . . . . . 12*38 9*28 

Jails and Justice .. 7*66 5*76 

Debt 4*21 3*16 

Pensions . . . . 5*08 3*81 

Education .11*80 8*86 

Medical and Public 
Health .. .. 5*23 3*92 

Agriculture and Indus- 
tries .. .. 2*89 2*17 

Civil Works .. . 8*33 6*26 

Miscellaneous .. 7 34 5*51 


Total .. .. 79*78 59*84 


Allocation of Sources of Revenue between the Federation and the 15 

Federal Units, 


244. In e^y Federation the problem of the allocation of resources Is 
necessarily one of difidoulty, since two different authorities (the 
Government of the Federation and the Government of the Unit), 
each with independent powers, are raising mon^ from the same 20 
body of taxpayers. The oonstdtutional problem is Amplified if it is 
possible to allocate separate fi^elds of taxation to the two authorities. 
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the revenues o? 

practicable, ^ requirements necessarily continue to 

federal system. 


245. So £sr as British ludia is concerned the edsting 

Though the .epmto »£ ‘^"‘ 

varied bv the Government of India and rarimmen _ ^ 

iSheLs from the practical financial point of f 

15 Isal'^inte ipo^ 'o1 t^Xtotory^C^m- 

“ SrX.^ to avoid f 

been experienced frpm a system revenue shared between the 

Pvovmo..or^ a 2?V artr2,»rXltit«ti» adopted an 
20 !S«^r«mpl.teV rigid aepar.tto o. the ot 

erpoSfturrS: — X XrPtion, »e < j » 

l»g. in *.?Lp«.t i, to be eniected) that the Jn=^.a h^e^« 
ahait ine^r-bl. »•“ f "“‘to SXr 

iavfLSy'had'me^s^^^^^^^ ^ development ct^ 

tlan 

But the resources of the Centre compnse those whi^ should P- no 
most capable of expansion in a penod of normal progres . 


946 Both Centre and Provinces have, however been severely Its results. 

Affected bv the world economic depression; and the finanei^ 

^ W been Sverely strained. Bates of taxation have had to be 
sed L dhSl and every department of go^mme^ 

W had to submit to retrenchment; but the way m which the strain 
40 h^ bSn^me is a tribute to the essential soun^ess of the present 
Wneiar system Past experience of the existmg system leads to 
to ooudiou. ou whioh itae i. 

““ ‘l-fT S'Zf^J «bl. doudard ol 

d.g^taito; aud ((.) tttet «■» **“*5^™“ 

XS teidilj to «> improv»tept in 
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econorme conditions. This has led to a very strong claim by the 
Provinces for a substantial share in the taxes on mcome. Tins 
claim, as might be expected, has been pressed most vigorously 
bv the more industrialised Provinces like Bombay and Bengal. 


Effect of 247. The provincial claim to income tax has been ^ given added 5 

entry of the impetus by the attitude of the States in the matter of direct taxation. 
States mto States into the Federation removes, indeed, one very 

Federa ion. problem. The incidence of the sea customs duties is upon the 

consumers in the Indian States and the consumers in British India 
alike; but the States have no say under the present system in the fixing 10 
of the tarifi. With the continued rise for many years past in the level 
of the import duties, the States have pressed more and iriore for the 
allocation to them of a share in the proceeds of these duties. There is 
of course another side to the picture in the increased cost of the defence 
services, which is for the benefit of the States as well as for British 15 
India; but, nevertheless, the question, was becoming one of formidable 
difficulty, and was recognised as such in the report of the Indian 
States Committee of 1928-29, presided over by Sir Harcourt Bute. 
With their entry into the Federation the States will take part in 
the determination of the Indian tariff, and their claim to a separate 20 
share in the proceeds disappears. But if their entry removes this ■ 
major problem, it intrpduoee another, though less formidable, 
complication. It is obviously desirable that, so far as possible, all the 
Federsd Units should contribute to the resources of the Federation 
on a giTnilnr basis. Broadly speaking, no difficulty arises in the 25 
sphere of indirect taxation which constitutes some four-fifths of the 
central revenues; the difficulty arises over direct taxation, that is 
to say, taxes on income. If the Federation retains the whole of taxes 
On income, as the Centre does at present, it would be natural to 
require that the subjects of the federating States should also pay 30 
income tax and that the proceeds (or part thereo:^ should be made 
available for the federal fisc. The States have made it plain that 
they are not prepared to adopt any plan of this kind. 


ted therefore, from two different lines of approach, 

fOT^allooa- that the most difficult question that arises in the problem of 36 
tion <jf taxes all oon rti <iT i is that of the treatment of taxes on mcome. In earlier 
on income. at the Bound Table Conference a plan was evolved 

by which, in the main, afi the taxes on income were to be assigned 
to the Provinces, the resulting deficit in the Federal Budget being 
made up for the time being by contributions from the Provinces, 40 
which it was hoped could be gradually reduced over a prescribed 
period of years and would finally disappear, as new Federal resources 
were developed. The position which would be likely to result 
from a plan of this kind .was examined in India in 1932 by the 
Federal Finance Committee presided over by one of our own number. 46 
The Committee declared itself unable to assume the abolition of such 
nrovinpial ocaltributicfliS within any period that could be foreseen; 
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and this conclusion, and the objections felt to the reintroduction of 
provincial contributions, experience .of which had not been too 
fortunate under the existing Constitution, led to the abandonment 
by His Majesty’s Government of this scheme. 

5 249. There is little doubt that, fr;om the economic point of view, it Difficulty 

is desirable that the Provinces should, if it is practicable, share 
in the proceeds of taxes on income. There has been considerable equitable 
discussion, since the abandonment of the plan just described, as basis for 
to the amount of this share. If the problem is considered merely 
10 as .one of striking a theoretically correct balance between the States income 
and British India, on the assumption that the States will not be 
subject to the federal income tax, there are many factors to be taken 
into account. Some of the federal expenditure will be for British- Provinces. 
India purposes only, such as subsidies to deficit British India 
15 Provinces; there has als,o been controversy on the question whether 
the service of part of the pre-Peder'ation debt should not fall on 
British India alone; and further, part of the proceeds of taxes on 
income is derived from subjects of Indian States, e.g., holders of 
Indian Government securities and shareholders in British-India 
20 companies. The States also make a contribution in kind to defence 
of which there is no counterpart in the" Provinces of British India. 

It seems t.o us both unnecessary and undesirable to attempt 
any accurate balancing of these factors or to determine on a basis 
of this kind what sharq of the income tax could equitably be retained 
:45 by the Federation. It will be wiser to base the division upon the 
financial and economic needs of the Federation and the Units. 

Nor is it likely that any disequilibrium between British India and 
the States that might result from such a method of treatment, 
would be of a serious character. The difficulty is rather that the 
30 Federal Centre is unlikely, at least for some time to come, to be 
able to spare much' if anything, by way f>i fresh resources for the 
Provinces, apart from the pressing needs of deficit areas to which 
we refer below. But it is equally undesirable to leave the Provinces 
with no indication of the share which they may ultimately expect 
35 when the strain of present economic difficulties becomes less severe. 

It is also necessary that any transfer should be gradual, if dis- 
location of both federal and provincial budgets is to be avoided. 

250. The solution of this problem proposed in the White Paper may The White 
be briefly described as followsl : Taxes on. income derived from federal Paper 
40 sources, «.a., federal areas or emoluments of federal officers, will be 
permanently assigned to the Federation. Of the yield of the ’•est 
of the normal taxes on income (except the corporati^on tax referred to 
later) a specified percentage (jto be fixed by Order in Council afe the 
last possible moment) is to be a^ignod to the Provinces. Thj.s 
45 percentage is to be not less than 50 per cent, nor more than 75 per 
cent. Out of the sum so assigned to the Provinces the Federal 
Government will be entitled to retain an amount which will remain 


^ White Paper, Proposals 139, 141. 
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constant for three years and will thereafter be reduced gradually 
to zero over a further period of seven years, power being reserved 
to the Governor-General to suspend these reductions, if circumstances 
made it necessary to do so. The Federal Government and Legislature 
would, in addition, be empowered to impose a surcharge on taxes on 5 
income, the proceeds of which would be devoted s.olely to federal 
purposes We understand it to be implicit in this proposal that ohe 
power should only be exercisable in times of serious financial istress; 
and when such surcharges are in operation the States would make 
contributions to the federal fisc, assessed on a predetermined basis, 10 
so as to make them a fair counterpart of the yield of the surcharges 
from British India. The conditions under which the States are 
ready to accept this proposal were explained in a statement made 
to us on behalf of the Indian States Pelegatesl; and we agree that 
conditions of the kind mentioned are not unreasonable. 15 


Criticisms 
of the 
proposal. 


251. Some obvious criticisms can be made on this plan for dealing 
with the taxes on income. If a specified percentage of the yield of 
taxes on income is to be assigned to the Provinces, any alteration 
in the rate of lax will afiect bpth parties (Federation and Provinces), 
though there niay be only one which desires either an increase or 20 
a diminution in the yield. It may be suggested that the yield 
of a given ‘^asic rate should be assigned either to the Federation 
or the Provinces, the remainder going to the other. We are, however, 
informed that a plan of this kind would not fit well into the Indian 
income tax system, which differs considerably from the British. 25 
It is also said that the anomaly is m,ore apparent than real, since, 
at least for many years to come, both Federation and Provinces 
w^ill need as much money as can be obtained from taxes on income, 
and the fixing of the rate is likely to depend more pn taxable capacity 
than on the precise budgetary po»sition at any given moment of 30 
either. 


Modifica- 

tions 

suggested. 


252. We agree that the percentage which is ultimately to be 
attained should be fixed as late as possible by Order in Council; but 
we see little or no prospect of the possibility of fixing a higher 
percentage than 50 per cent., and there is an obvious difficulty 35 
in prescribing in advance, as the White Paper does, a time-table 
for the process of transfer, even though power is reserved to the 
Governor-General to suspend the prpeess (or, as we assume, 
its initiation). The facts discussed below indicate that for some 
time to come the Centre is unlikely to be able to do much 40 
more than find the funds necessary for the deficit Provinces; and 
that an early distribution of any substantial part of the taxes on 
income is improbable. We think that it would be preferable to 
leave the actual periods indicated above, which the White Paper 
proposes should be 3 and 7 years, to be determined by Order in ^5 
Council in the light of circumstances at the time rather than to 
fix them by Statute (the Governor-General’s ppwer to suspend 
being of course retained), , ‘ ^ 


Miautes of Evidence, 
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258. The Joint Memorandum of the British-India Delegation Suggestion 
recognises the difficulty of predetermining the various factors in this 
problem, and recommends an enquiry after three years. The Dele- Delegation, 
gation do not state by what authority they consider that any 
5 decision consequent upon it should be taken, but perhaps intend 
that the deeiteion should rest with the Federal Government. This 
does not seem fair to the Pro\nnees. 

254. A further objection has been taken by some witnesses that Objections 
it is not fair to Provinces such as Bengal and Bombay that the 

10 transfer of the provincial share of taxes on income should be delayed; Bombay, 
and that, so long as the Federation cannot spare the money, there 
should be some equitable form of contribution to the Federation from 
all the Provinces alike. But any plan of this kind must inevitably 
lead in effect to a return to a system of provincial contributions 
15 which has been explored and abandoned. We do not recommend 
such a course. 

255. It must be admitted that the White Paper proposals for Scheme of 
dealing with taxes on income present many difficulties, but the problem 

does not admit of any facile solution, and, except for the suggestion generally re- 
20 made above, we do not ourselves feel able to propose an improved f‘ommended. 
scheme. We should add that the actual method of distnbution 
between the Provinces of any share in the taxes on income is a 
technical problem of some complexity, and we *do not think * that 
it is part of our duty to suggest .a detailed scheme. The report of 
25 the Federal Finance Committee suggests a useful line of approach, 
on the assumption that an automatic basis of distribution can be 
fixed. The vahdity of this assumption will largely depend upon 
the amount of income tax which can be allocated to^the Provinces 
at any given time. 


30 256. There are two further questions connected with taxes on income CorporatioB 

on which some comment is desirable. The White Paper proposes Tax. 

to treat specially the taxes on the income or capital of companies.! 

We understand this to refer to taxes of the nature of the existing 
Corporation Tax, which is a supertax on the profits of com- 

35 panics. It is proposed that the Federation should retain 
the yield of this tax and that after ten years the tax should 

be extended to the States, a right being reserved to any State 

which prefers that comp’anies subject to the law of the State should 
not be directly taxed to pay itself to the federal fisc an equivalent 
40 lump sum contribution. We appreciate the desire of the States for 
this measure of elasticity and feel bound to accept it, though we 
must observe that the details of the arrangement with the States 
seem likely to be complex and that the adoption of the alternative 
procedure is economically undesirable. \ . 


1 White Paper, Proposal 142. 
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257 The White Paper also proposes that a Provincial Le^slature 
sho^Vbe empowered to impose a surcharge not exceedmg 121 per 
cent on the toes levied on the personal income oi persons resident 
in the Province, and to retain the proceeds for its own pu^oses. ^ 
There is we understand, a considerable difference _ of opmion m o 
India on this suggestion. It might lead to difierentiax rates of to 
on the inhabitants of different Provmces, and although a limit 
would be set to the possible differences, this is m itself un- 
desirable. The rates of taxes on income are likely also to be 
sufficiently high to make it difficult to increase the rate by way of 1C 
surcharge, and to give the Provinces suck a power 
nullify the emei^ency power of imposing a surcharge which we 
t,bi--nV it essential that the Federation should possess. On the other 
hand, the proposal would undoubtedly ^ve an elastiaty to 
provincial revenues, which would be very desirable until the teansfer 15 
of their share of the income tax is completed. But after balancing 
the considerations on either side, we are on the whole not in favour 
of it. 


258. The White Paper proposes that the Provinces should have 
exclusive power to impose taxes on agricultural incornes, which are 20 
not at present subject to income tax. We approve this propose . 

259. We come now to the question of deficit Provinces. The 
problem of Sind differs from that of the others, since it is not expected 
that this Province will permanently remain a deficit area. Other 
Provinces, notably Orissa and Assam, are, so far as can be foreseen, 2o 
areas in which there is no likelihood that revenue and expenditure 
can be made to balance under the general scheme of allocation of 
resources, present or proposed; and in these cases it is intended that 
there shall be a fixed subvention from the federal revenues. 2 Although 

it will no doubt be necessary to make it constitutionally possible 30 
after a period of years to vary the amount, we understand that the 
intention is, so far as possible, to make it a permanent and stable 
contribution and thus to avoid the danger that the Province, instead 
of developing its resources, may be tempted to rely on expectations 
of extended federal assistance; and we agree. It is proposed that 35 
the Provinces to be assisted and the amounts of the subvention 
should be determined after further expert enquiry at as late a 
date as possible. The case of the North West Fmntier 
Bcovinoe stands on a different footing. This Province is at 
present in receipt of a contribution of a crore of rupees ('75)3 annually 40 
from the Centre, the need for which arises mainly from special 
e:q)enditure in the Province due to strategic considerations, though 
. not strictly to be classified as defence expenditure. In this case it 

1 White Paper, Inteo., para. 67 . Appendix VI, List II (66). 

* White Paper ,Proposal 144. 

* The figure in brackets here and elsewhere in this section denotes 

the equivalent figure in millions sterling, at 6d. the rupee. 
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•seems essential that there should be power to revfew the amount 
from time to time, though here also too frequent changes would be 
open to the objection to which we have referred above. 

260. The White Paper proposals introduce two new features into Excise and 
5 the plan for the division of resources apart from the arrangements 
discussed above. Subject to the approval of the Govemoi?-General in 
his discretion, power is given to the Federation to allot to the Federal 
Units (and not merely to the Provinces) a share of the yield of 

salt duties and of excise duties, other than those specifically assigned 
10 to the Provinces, and also of export duties.l We understand 

that the main purpose of this provisibn in relation to salt duties 
and excise is to make the financial scheme more elastic 

in the interest of future developments ; and it is very pro- 
bable that a power to assign a share to the Units may 

15 facilitate the introduction of a new tax. With this desire to avoid 

too great a rigidity in the plan of allocation we agree. The particular 

instance of export duties requires special mention, since it is proposed 
in the case of the jute export duty that it should be obligatory to 
assign at least one-half of the proceeds to the producing units. We 
:20 understand that this proposal is made largely in the interests of 

Bengal, which has undoubtedly suffered severely under the existing 
plan of allocation; and the circumstances are so special as, in our 
opinion, to justify special treatment. A claim has also been made 
by Assam to a share in the proceeds of the excise duty on petroleum. 

:25 It is certain that Assam urgently needs an assured increased in its 
revenue, but the question in what form this need is to be met, 
whether by ficxed subvention or by assignment of revenues, is a 
matter of fiscal administration on which we do not feel called upon 
to express an opinion. 

W 261. Another feature in the scheme is a category of taxes (of 

which Stamp Duties are the only ones at present imposed, though taxes, 
there may be a limited scope in the near future for Eailway terminal 
taxes) in which the power to impose the tax fe vested solely in the 
Federation, though the proceeds would be distributed to the 
S5 Provinces, subject to the right of the Federation to impose a sur- 
charge for federal purposes. 2 We can well understand that in cases 
where uniformity in the rate of tax, or central administeation, is 
essential, machinery of this kind may be desirable, even though no 
part of the proceeds is retained for -^e Centre. 

40 262. The fact that the Federal Units either will, or may, share in Interest 

the yield from certain federal taxes implies that the Federal Budget 
cannot be the concern of the Federal Government and Legislature in the 
alone. This may result in some blurring of responsibility, and from Federal ' 

^ the point of view of constitutional principle is open to objection; but^^^*^" 

46 we see no escape from it. In order to bring about mutual consultation 

^ White Paper, Proposal 137. 

* White paper. Proposal 13^, 
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between Tederation and Units m matters of this kind the White 
Paper paroposes that Pederal legislation upon them should require the 
prior assent of the Governor-General, to be given only after con- 
sultation with both the Federal Ministry and the Governments of 
the Units.l We are doubtful whether a statutory obligation to 5 

consult the Units may not give rise to difficulties, and we see some 
advantage in direoting the Governor- General in his Instrument of 
Instructions to ascertain the views of the Units by the method 

which appears to him best suited to the circumstances of the 
particular case. On the other hand, a suggestion has been made 10 
for an entirely difterent solution of the problem, and that 

all central receipts which are to go in aid of provincial 

revenues should be paid into a special Provincial Fund to 

be administered for the benefit of the Provinces by the Governor- 
General, on the advice of a statutory Inter-Provincial Council 15* 

representing the Pi-ovincial Governments. Wie have already given 
our reasons for thinking that it is undesirable to include in the 
Constitution Act statutory provisions in regard to an Inter-Pro- 

vincial Council. Clearly, if it should prove impossible, at any 

rate in the early years of the Federation, to devise an automatic 20 
basis for the distribution of income tax to the Provinces, some form 
of consultation between the Governor-General and the Provincial 
Governments as to the methods of distribution will have to be 
devised ; but in that event the point can, if necessary, be met by 
the Order in Council procedure which we have already suggested. 25» 


B’inanciaJ 
adj us true fits 
between the 
Federation 
and the 
States. 


263. The entry of the States into Federation, apart from the major 
questions referred to above, involves some complicated financial 
adjustments, mainly in respect of tributes and ceded territories; 
but these, though of importance to individual States, do not funda- 
mentally affect the Federal finance scheme us a whole. They liave 30 
been exhaustively examined in the Eeport of the Indian States 
Enquiry Committee, 1932,2 which was also presided over by one of our 
members. We do not think it necessary to review the intricate 
adjustments there discussed, -and it is sufficient to say that we endorse 
the main principles on which the Eeport is based, and in particular 35- 
the gradual abolition over a period of years (corresponding to the 
period during which it is proposed to defer the full assignment bo 
the Provinces of a share of the taxes on income) of any contribution 
paid by a State to the Crown which is in excess of the value of the 
immunities which it enjoys. 


Sms convenient to refer here to the power which the 

duties States already possess to impose customs duties on their land 

is greatly to be desired that States adhering to the 
States Federation should, like the Provinces, accept the principle of internal 

freedom for trade in India and that the Federal Government alone 45- 


I White Paper, Proposal 140. 
* Omd. 4103. 
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should have the power to impose tariffs and other restrictions on 
trade. Many States, however, derive substantial revenues from 
customs duties levied at their frontiers on goods entering the State 
from other parts of India. These duties are usually referred to as 
5 internal customs duties, but in many of the smaller States are often 
more iIHti to octroi and terminal ta.’ces than to customs. In some of 
the larger States the right to impose them is specifically limited 
by treaty. We recognise that it is impossible to deprive States 
of revenue upon which they depend for balancing their budgets 
10 and that they must be free to alter existing rates of dut} to suit 
varying conditions But internal customs barriers are in principle 
inconsistent with the freedom of interchange of a ruily developed 
Federation, and we are strongly of the opinion that every effort should 
be mads to substitute other forms of taxation for these internal 
15 customs. The change must, of course, be left to the discretion of the 
States concerned as alternative sources of revenue become available. 
We have no reason for thinking that the States contemplate any 
enlargement of the general scope of their tariffs and we do not believe 
that it vould be in their interest to enlarge it. But in any case we 
20 consider that the accession of a State to the Federation should imply 
its acceptance of the principle that it wOl not set up a barrier to free 
interchange so formidable as to constitute a threat to the future^ of 
the Federation; and, if there should be any danger of this, we think 
that the powers entrusted to the Governor-General in his discretion! 
25 would have to be brought to bear upon the States. 


265. Of the problems discussed in the Indian States Enquiry Com- states’ 
mittee’s Eeport, the most difficult and serious is that of the maritime 
States in relation to sea customs. The present position, which °”“- 

varies between one State and another, is fully explained in the 
80 Eeport; and we understand that at the moment questions of import- 
ance are at issue between the Government of India and some of 
these States on this subject. We think it most desiraole that these 
difi&cultles should have been resolved before the Federation comes 
iuto being. The general principle which we should like to see 
86 applied in the case of the maritime States which have a right to 
levy sea customs is that they should be allowed to retain only so 
much of the customs duties which they collect as is properly attri- 
butable#to dutiable goods consumed in their own State; but we 
reec^iss that treaty rights may not make it possible in all eases 
40 to attain this ideal. But if insistence upon treaty or other rights 
in any particular case makes such an arrangement (perhaps with 
certain adjustments or modifications) impossible, then it seems to 
us that the question will have to be seriously considered whether 
the State could properly be admitted to the Federal system- It is _ 

45 unnecessary to emphasize the importance of seeming that there is a 
genuine uniformity in the rates of customs duties levied respectively 
at State ports and at the ports of British India. 


I 


^ White Paper, Proposal 129. 
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266 Before leaving this part of the subject of federal finance^ 
reference should be made to the arrangements proposed for the 
regulation and co-ordination of federal and provincial borrowing.! 

The proposals in the White Paper on the subject seem to us acceptable, 
subject to one additional provision A Provincial Government will be 5 
empowered to borrow directly from the Federal Government, or 
itself to raise a loan, though the latter will require the sanction of 
the Federal Government if the Province is already in debt to the 
Centre. We think that this is right; but it pats great power in the 
hands of the Federal Ministry, who might, by refusing the application 10- 
of a Province or by insisting upon unreasonable conditions, assume 
the right of controlling the general policy of a Province in a 
manner which we do not think was contemplated. In these cir- 
cumstances, it seems to us that the ultimate decision whether consent 
has been unreasonably withheld in any instance should rest with the 1& 
Governor-General in his discretion. 


The additional expenditure involved hy the proposed constitutional 

changes 

267 We have been furnished with an estimate of the new overhead 
charges which would result from the adoption of the Constitution 20* 
proposed in the White Paper; that is to sav, the additional expend!-' 
ture required by reason (infer alia) of an increase in the size of the 
Legislatui’es and electorates, or the establishment of the Federal 
Court. These would amount to 4 crore (’56) per annum, attributable 

to the establishment of Provincial Autonomv, and another f crore 25 
(*56) per annum, attributable to the establishment of the Federation. 

We understand that these would be the only fresh burdens imposed 
upon the taxpayers of India as a direct result of the constitutional 
changes. Thp amount, under present financial conditions, is by no 
means negligible, but is not of very serious dimensions. There are, 30 
however, aparl from the new overhead charges, certain other factors 
aSecting the financial position which It is necessary to pass in 
review. The most important of these is the separation of Burma; 
and a]thou£;h this will pot in itself involve a financial loss to the 
taxpavers of India and of Burma considered as a whole, the revenues 35 
of India will suffer a loss estimated to he possibly as much as 3 crores 
(2-2) per annum, less the vield of anv revenue duties on imports froip 
Burma which may be introduced from the date of separation. 

268 The next most considerable adiustment is that due to the 
separation o^ Sind. It is estimated that there will be an initial 40 
deficit in Sind of about I crore (-56^ per annum, but that this will 
gradually diminish and be ultimately extinguished over a period of 
'some fifteen' years, by the end of which time it is b^Tievbd that the 

agricultural developments connected with the Sufekur Barege seliettje 


1 White 'I’aperi’^b osals U®, 149. 
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wall be complete. If Sind were not constituted a separate Province 
tbis deficit would fall to be met from Bombay revenues, except for a 
small sum >f about 10 lakbs (’07), the estimated cost of new over- 
head charges (this sum is included in the total estimate of new 
6 overhead charges mentioned above). It is proposed that a sub- 
vention should be given from federal revenues to Sind, of a prescribed 
but gradually diminishing amount. Here again, except for the 
10 lakhs already mentioned, there is no additional burden imposed 
upon the taxpayers of India as a whole, but the relief given to 
10 Bombay, which is by no means unneeded, will impose some additional 
strain on federal revenues. 


269. Similar considerations arise in the case of Orissa This will Orissa, 
undoubtedly be a deficit area and will require a subvention of 
something like 30 lakbs (-22) per annum; but of this only about 
15 15 lakbs (*11) per annum, which is the estimate for new overhead 
charges, involves anv additional burden on federal revenues and has 
already been included^ in the total figure for new overhead charges 
referred to above The balance would in effect have had to be provided 
by subvention from the Centre even if a new Province Orissa 
20 were not constituted The existing Province of Bihar and Oris‘^a 
is faced with serious financial difficulties, aggravated bv the recent 
earthquake, and the separation of Orissa only means that the nev 
Province will receive the subvention which would otherwise have 
come to it indirectly through the Government of Bihar and Orissa, 

25 It will be an advantage to the Government of Bihar to be free 
of the administration of a deficit area which is distinct from the 
rest of the Province, with which communication is difficult, and whose 
problems are different from those which confront Bihar. 


270. The subventions to other deficit Provinces also react on Other 
30 federal finance, but these would have been necessary before long 

under the existing Constitution, since it is clearlv impossible to allow 
the coniinued accumulation of deficits by a Province, if over a 
number of years it is beyond its power within the resources assigned 
to it to balance its expenditure and revenue. The subvention to 
35 the North-West Frontier Province has already been granted, and 
the claim of Assam to an increase in its revenues has for some time 
been recognised as one which the Central Government must meet m 
some form. 

271. The factors above mentioned come into play on the inauguration Cost of ad- 
40 of Provincial Autonomy. Tlie onlv fresh factor, apart from the new 

overhead charges of f crore (*56) per annum, which is introduced by States. 
Federation itself is the proposed financial adjustment with the 
States to which we have already referred and which it is suggested 
shall be extended over a period of years. This will ultimately 
45 involve a net loss to federal revenues of something less than 1 crore 
(-75) per annum. 

13 A 
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272. The general conclusion therefore is that, though no formidable 
new financial burden would be thrown on the taxpayers of India as a 
whole as a direct result of the constitutional change proposed, the 
necessity for giving greater elasticity to provinciaJ resources, 

■^he subventions to the deficit Provinces, and also the separa- 6 
tion of Burma, will impose a further strain on the finances 

at -the Centre. India is still suffering from the effects of the general 
financial depression, and the low level of agricultural prices ““has been 
and still is a very formidable problem. But the state of Indian 
finance reflects great credit on those responsible for its administra- 10 
tion, and the storm is being weathered more successfully than in 
most other countries. Economic recovery would no doubt, as in 
the past, produce speedily a very marked improvement in the 
situation ; but at the moment special emergency taxation and 
special economies are still in force, and little more can be done than 16 
make both ends meet, though a beginning has been made in the 
present year towards easing provincial difficulties by a central grant 
to the jute-producing Provinces. 

273. It has been argued in some quarters that constitutional change 
should be postponed until the finaneial horizon is clearer, but the 20 
additional difficulties attributable to the change (and such as they 
are they relate mainly to Provincial Autonomy and not to Pedera- 
tion) are but ti small part of a financial problem which has in any 
event to be faced, and is, we hope and believe, in process of solu,tion. 

No doubt before the new Constitution actually comes into operation 25 
His Majesty’s Government will review the financial position and 
inform Parliament how the matter stands. It is suggested in the 
White Paper that at the last possible date there should be a financial 
enquiry 1 This seems to us a suitable procedure, but we do not 
conceive, nor do we understand that it< is intended, that any expert 30 
body could be charged with the duty of deciding whether the position 
was such that the new Constitution could be inaugurated without 
thereby aggravating the financial difficulties to a dangerous extent. 

On this point, as we have said, Parliament must at the appropriate 
time receive a direct assurance from His Majesty’s Government 36 

^ White Paper, Introd*, para. 60. 
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(3) The Indian Pusiifo Services 

274. The problem of the Public Services in India and their future xhe Publio 
under a system of responsible government is one to which we have Services 
given prolonged and anxious consideration. The system of res- 
5 ponsible government, to be successful in practical working, requires govem- 
the existence of a competent and independent Civil Ser\uce staffed by ment. 
persons capable of giving to successive Ministries advice based on 
long administrative experience, secure in their positions during good 
behaviour, but required to carry out the policy upon which the 
10 Government and the Legislature eventually decide. The grant of 
responsible government to a British Possession has indeed always been 
accompanied by conditions designed to protect the interests of those 
who have served the community under the old order and who may 
not desire to serve under the new; but if, as we believe, the men who 
15 are now giving service to India will still be willing to put their 
abilities and experience at her disposal and to co-operate with those 
who may be called on to guide her destinies hereafter, it is equally 
necessary that fair and ]ust conditions should be secured to them. 

This does not imply anj* doubt or suspicion as to the treatment which 
20 they are likely to receive under the new Constitution; but, since 
in India the whole machinery of government depends so greatly 
upon the efficiency and contentment of the Public Services as a 
whole, especially duiing a period of transition, it is a matter in 
which no room should be left for doubt. It is not because he expects 
25 his house to be burned down that a prudent man insures against fire. 

He adopts an ordinary business precaution, and his action in doing so 
is not to be construed as a reflection either upon his neighbours’ 
integrity or his own. 


275. The United Kingdom no less than India owes an incalculable 
80 debt to those who have given of their best in the Indian Public element 
Services, and the obligation must be honoured to the full. But the in the 
question has another and scarcely less important aspect; for w^e are S®rviees. 
convinced that India for a long time to come will not be able to 
dispense with a strong British element in the Services, and the 
86 conditions of service must be such as to attract and hold the best 
type of man, whether British or Indian. Parliament may, therefore, 
rightly require, in the interests of India as w^ell as of this country, 
not only that the Services are given all reasonable security, but that 
none is deterred from entering them by apprehensions as to his future 
40 prospects and career. It is, indeed, the interests of India that must 
be considered above all. The difficulties of the new Constitution 
wdll be aggravated in every respect if the administrative machinery 
is not thoroughly sound. One of the strongest supports of the new 
Governments and their new Ministers that we can recommend, and 
45 that the Constitution can provide for, wiU be impartial, efficient and 
upright Services in every grade and department. It has been 
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impressed on us from various responsible sources, mainly Indian, 
that the success of the transfer of local self-governing bodies to non- 
official hands has been jeopardized by the lack of the strong and 
adequate staff, both inspecting and administrative, required by the 
new heads of such bodies, when they took over their duties from i 
experienced officials. Whether or not these criticisms are justified, 
they indicate the obvious danger, in the larger sphere of provincial 
government, which would follow from any deterioration in the 
Services. 


Present Organisation and Recruitment 10 

276. The Civil Services in India are classified in three main 
divisions: (1) the All-India Services; (2) the Provincial Services; 
and (3) the Central Services, The All-India Services, though they 
work no less than the Provincial Services under the Provincial 
Governments, are all appointed by the Secretary of State, and he is 15 
the final authority for the maintenance of their rights. Each 
All-India Service is a single Service and its members are liable to 
serve anywhere in India; but, unless transferred to service under 
the Central Government, the whole of their career lies ordinarily 

in the Province to which they are assigned on their first appointment 20 

277. The All-India Services consist of the Indian Civil Service; 
the Police; the Forest Service; the Service of Engineers; the Medical 
Service (Civil); the Educational Service; the Agricultural Service; 
and the Veterinary Service Kecruitment however by the Secretary 

of State to the Buildings and Eoads Branch of the Service of Engineers, 25 
to the Educational Service, the Agricultural Service and the Veteri- 
nary Service, ceased in 1924 on the recommendation of the Lee 
Commission, The composition and total strength of these Services 
on 1st January, 1933, were as follows: — 


1. 

2. 

3. 

4. 


Euorpeans. 

Indians. 

Toted, 

Civil Service 

. 819 

478 

1,297 

Police . 

. 505 

152 

6651 

Forest Service 

. 203 

96 

299 

Service of Engineers 

. 304 

292 

596 

Medical Service (Civil) 

. 200 

98 

98 

Educational Service 

96 

79 

175 

Agricultural Service 

46 

30 

76 

Veterinary Service 

20 

2 

22 


2,193 

1,227 

3,428 


278. The Provincial Services (in the sense in, which the expression is 
ordinarily used, which excludes not op.ly the members of All-India r 
Services working in the Province, but also the numotrous Subordinate 

1 Including 8 officers who had not been classified in either category. 
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Services) are, and always haTe been, almost entirely Indian in 
'Composition, and cover the whole field of provincial civil adminis- 
tration in the middle grades. Appointments to these Services are 
made by the Provincial Governments who, broadly speaking, control 
5 their conditions of service, and show an increasing tendency to 
restrict their recruitment to candidates from the Province. In 
many branches of the admmistration members of All-India and 
Provincial Services work side by side, though the higher posts are 
usually filled by the former. 


10 279. The Central Services are concerned with matters under the 

direct control of the Central Government. Apart from the Central 
Secretariat, the more important of these Services are the Eailway 
Services, the Indian Posts and Telegraph Service, and the Imperial 
Customs Service. To some of these the Secretary of State makes 
15 appointments, but in the great majority of cases their members 
are appointed and controlled by the Government of India; and, if 
these Services are taken as a whole, Indians out-number Europeans 
even in the higher grades, while, with the exception of the railways, 
the middle and lower grades may be said to be wholly Indian. 
20 The Anglo-Indian community has alw^ays furnished a large number 
of recruits tp the Central Services, especially the Railways, the 
Posts and Telegraphs, and the Imperial Customs Service 


The Central 
Services. 


Bights of present members of the Public Services 

280. In considering the rights and safeguards proposed in the White Rights of 
25 Paper for personnel already in the Services at the date when the present 
Constitution Act comes into force, it will be convenient first of all 
to take the rights and safeguards applicable to all personnel; Services, 
secondly, those applicable to officers appointed by the Secretary of 
State; and thirdly, those applicable to officers appointed by other 
50 authorities. 


281. It will be recalled that a special responsibility is imposed on the and 

Governor-General and on each of the Provincial Governors for Safeguards 
“the securing to members of the Public Services of any rights applicable 
provided for them by the Constitution Act and the safeguarding of 
55 their legitimate interests."' Some of the British-lndia Delegates special 
objected to a special responsibility expressed in such wide terms, respwaMbil- 
and hold that it should extend only to the rights given by the Con- 
stitution Act itself. It has been explained to us that the purpose General and 
of the wider definition is to secure to the Services equitable and Governors. 
40 reasonable treatment in essential matters not covered specifically 
by statute. Eor example, it has long been the settled policy of 
Government that suitable medical attendance should be available 
to members of the Services and their families, though there is nothing 
to that effect in the existing Act or in the rules made under it. We 
45 agree that, in the circumstances, something more than “rights” 
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is required and we must leave it to tie draftsman to decide whether 
“legitimate interests” is sufficient to cover the whole field which 
we think ought to be covered. 

282 Protection against dismissal by any authority subordinate to 
the authority by whom he was appointed is secured to every member 5 
of the Public Service by ihe present Government of India Act, 
and a statutory rule provides that he shall not be dismissed or 
reduced without being given formal notice ot any charge made 
ac'ainst him and an opportunity of defending himself. Provisions 
on the same lines should obviously find a place in the new 10' 
Constitution.^ 

283. The White Paper proposes that there shall be a full indemnity 
against civil and criminal proceedings in respect of all acts before 
the commencement of the Constitution Act done in good faith 
and done or purported to be done in the execution of duty .2 In 15 
view of threats which have been made in certain quarters, _ especiaUy 
against the Police, we think that it is justifiable to give this measure 
of protection to men who have done no more than 'their duty m 
very difficult and trying circumstances. But we think that the 
certificate by the Governor-General or Governor, as the case may be, 20 
ought to be made conclusive on the question of good faith. 


284. In addition, the White Paper proposes that there should be 
secured to every person in the Public Services at the commencement 
of the Constitution Act all service rights possessed by him_ at that 
date.3 The principal existing service rights of officers appointed by 25 
the Secretary of State and of persons appointed by authority other 
f.Vian the Secretary of State are set out in Parts 1 and 2 respectively 
of Appendix VII of the White Paper. 


35 


285. In addition to these rights and safeguards common to all 
members of the Public Services, officers appointed by the Secretary 30- 
of state are also to have a special right to such compensation tor 
the loss of any existing right as the Secretary of State may consider 
just and equitable It may be observed that some of the existing 
service rights of officers appointed by the Secretary of State set out 
in Part 1 of Appendix Vn are conferred by the present Govern- 
ment of India Act and could only be modified or abolished by an 
ftmoniiing; Act; Others are embodied in statutory rules made by tne 
Secretary of State in Council. As things stand at present the 
latter could no doubt be taken away or modified at any time by 
the same authority; but the whole body of serwe rights, from G 
whatever source derived, may properly be regOTded 
single code, which the members of the AU-India 


as forming a 
Services now 


serving may equitably claim should not be varied (at least without 


1 White Paper, Proposal 181. 

* White Paper, Proposal 180. 

» White Paper, Proposals ^182 aad lai. 
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a right of compensation) to their disadvantage; and we concur with 
the White Paper proposal, which we are glad* to observe had the 
approval of the Services Sub -Committee of the First Round Table 
Conference. 


5 286. Further, in addition to the provision for compensation for the Rights to 

loss of service rights, it is proposed that the Secretary of State should 
be empowered to award compensation to any officer appointed by tion. 
him in any other case in which he considers it to be just and equitable 
that compensation should be awarded.! This is no doubt a very 
10 wide and general pow’er; but it is impossible to foresee and provide 
in a statute against all the contingencies that may arise in the 
administration of a great Service and we do not, therefore, dissent 
from the proposal. The Secretary of State assisted by his Advisers^ 
may be trusted to preserve a reasonable balance between the interests 
15 of the Services on the one hand and those of Indian revenues on the 
other. 


287, Wc have examined with particular care m this connection tlxe Fui*ther 
suggestions made to us both oraEy and in v^iting by the various 
Service Associations, but have come to the conclusion that no necessary. 

20 further special measures of protection are required for members of 
the Secretary of State’s Services, We see no advantage, for example, 
in the insertion of a special provision requiring the concurrence of the 
Governor to the personnel of the Committees of Enquiry into the 
conduct of officers. Nor do we consider that a case has been made out 
25 for resuming to the Secretary of State the detailed regulation for his 
own Services of travelling and compensatory allowances, which are, 
and have long been, regulated by the authorities in India. In the 
discharge of his special responsibility for securing the legitimate 
interests of the Services as a whole, the Governor would be bound to 
30 satisfy himself that a Committee of Enquiry into an officer’s conduct 
was so constituted as to ensure a fair hearing; and similarly that 
travelling allowances are on an adequate scale 

288. We may point out that among the conditions of service \\hich Summary of 
will be secured to all serving officers appointed by the Secretary of 

85 State, if our recommendations are accepted, are the following — conditions 

of service. 

(1') a^ right of complaint to the Governor or Governor-General 
against any order from an official superior affecting his conditions 
of service; 

(2) a right to the concurrence of the Governor or Governor- 
40 General to any order of posting or ^ to any order affecting 
emoluments or pensions, and any order of formal censure; 

1 White Paper, Proposal 1 82. 

2 Injra, para. 386. 
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(3) a right of appeal to the Secretary of State against orders 
passed by an authority in India — 

(a!) of censure or punishment, 

(b) affecting disadvantageouslv his conditions of service, and 

(c) terminating his employment before the age of super- 5 
annuation ; 

(4) reguJation of his conditions of service (including the posts 

to be held) by the Secretary of State, who will be assisted in his 
task by a body of Advisers, of whom at least one-half will have 
held office for at least ten years under the Ciown in India; 10 

(5) the exemption of all sums payable to him or to his 
dependants from the vote of either Chamber of the Legislatures. 

For contingencies not susceptible of statutory definition, the 
special responsibility of the Governor-General and Governors, and the 
control which the Secretary of State and his Advisers will exercise 15 
over the conditions of service of officers appointed by the Secretary 
of State, will in our opinion afford a sufficient, and indeed the only 
possible, protection. There is a point in every system of administra- 
tion where some authority must have discretion to deal with such 
contingencies, and must be left to deal with them in an equitable 20 
manner. 

289. It is proposed’ that, after the commencement of the Act, 
the Secretary of State, who will continuel to make appointments to 
the Indian Civil Service, the Indian Police and the Ecclesiastical 
Department, shall regulate the conditions of service of all persons 25 
so appointed, and it is intended that the conditions of service 
thus laid down shall in substance be the same as at present The 
power to regulate the conditions of ser^nce of officers not appointed 
by the Secrelary of State, on the other hand, has since 1926 been 
delegated to the Government of India in the case of the Central 30 
Services and to Provincial Governments in the case of Provincial 
Services, and the White Paper contains no provision as to the 
conditions of service to be applied to officers of these Services 
appointed after the commencement of the Constitution Act. 

290. While w-e consider that the White Paper provides ade- 35 
quately for the special protection of members of the Secretary of 
State’s Sei vices, ^ve are not fully satisfied that the status of other 
members of the Public Services, and of those Services as a whole, has 
been made sufficiently clear either in the White Paper or in any of the 
investigations and discussions which have led up to its preparation. 40 
We have already discu&sed2 the measures necessary to safeguard 
the morale and efficiency of the Police Service, including its sub- 
ordinate ranks. We shall make, later, 3 certain special proposals 

in regard to judicial appointments- In addition, however, to these 
special recommendations, we think it our duty to make certain 45 
general observations on the future of the Public Services as a whole. 

^ Infra, paras. 296 ff. 

* Supra, paras. 92-96. 

® Infra, paras, 337—341. 
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291, It is natural that the process by which during recent All-India, 
years Provincial Service officers have been gradually substituted for Central,^ and 
All-India officers in the transferred departments and greater powers 
of control have been delegated to the Provincial Governments should all Crown 
5 have tended to create a false distinction between the status of the Services. 
All-India Services and that of the Provincial Services. The tendency 
has almost inevitably been to regard the Provincial Services as 
having ceased to be Crown Services, and as 'having become Services 
of the Provincial Governments This tendency has been emphasised 
10 by the argument, frequently advanced and accepted in the past 
both bv Indians and Englishmen, that provincial self-gcvemment 
necessarily entails control by the Provincial Government over the 
appointment ot its seiwants. This argument has, no doubt, great 
logical force, but it runs the risk of distorting one of the accepted 
15 principles of the British Constitution, namely, that civil servants 
are the servants of the Grown, and that the Legislature should have 
no control over their 'appointment or promotion and only a very 
general control over their conditions of service Indeed, even the 
British Cabinet has come to exercise only a very limited control over 
20 the Services, control being left very largely to the Prime Minister as, 
so to speak, the personal adviser of the Crown in legard to all service 
matters The same principle applies, of course, equally to the 
Services recruited bv the Secretary of State for India, though this 
fact has been sometimes obscured by inaccurate references to the 
25 control of Parliament over the All-India Services. But, whatever 
misunderstandings may have arisen in the past as to the real status 
of the Provincial Services, there ought to be no doubt as to their 
status under the new Constitution. We have already pointed out 
that, under that Constitution, all the powers of the Provincial 
BO Governments, including the power to recruit public servants and to 
regulate their conditions of service, will be derived no longer by 
devolution from the Government of India, but directly by delegation 
from the Crown, i.e., directly from the same source as that from which 
the Secretary of State derives his powers of recruitment. The 
35 Provincial Services, no less than the Central Services and the Secretary 
of State's Services will, therefore, be essentially Crown Services, and 
•the efficiency and morale of those Services will largely depend in the 
future on the development in India of the same conventions as have 
grown up in 'England. 


,40 292. But, if such conventions are to develop in India, as in 

England, they must develop from the same starting-point^ ^ General and 

recognition that the Governor, as the personal representative of the Governors 
Crown and the head of the Executive Government, has a special 
relation fee all the Crown Services. He will, indeed, be generally Crown, 

45 bound to act in that relation on the advise of his Ministers, subject to 

,his special responsibility for the rights and legitimate interests of the Central and 
Services, but his Ministers will be no less bound to remember that ^oyin^al 
advice on matters affecting the organisation of the permanent 
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executive services is a very difterent thing irom advice on matters 
of legislative policy, and that the difference may well affect both 
the circumstances and the form in which such advice is tendered. 

We think therefore that the Constitution should contain in its 
wording a definite recognition of the Governor-General and the 5 
Governors respectively as, under the Crown, the heads of the Central 
(as distinct fi'om the All-India) and Provincial Services. Appoint- 
ments to these Services would accordingly run in the name of the 
Governor-General and Governor respectively, and it would therefore 
followl that no public servant appointed by the Governor-General or 10 
Governor will be subject to dismissal, save by order of the Governor- 
General or Governor. 


Status and 
rights of 
Central and 
Provincial 
Services 
not to be 
inferior to 
those 
All-India 
Services. 


293. But, further than this, it will m our vjew be essential 
that the Central and the Provincial Legislatures respectively should give 
general legal sanction to the status and rights of the Central and 15 
Provincial Services. The special responsibility of the Governor- 
General and Governors would, of course, in any case extend to 
securing the legitimate interests as well as the rights of membei's 
of these Services; but it is on all grounds desirable that the Execu- 
tive Government as a whole should be authorised and required by 20 
law to give these Services .the necessary security. The principal 
existing rights of members of these Services are set out in List II of 

Appendix VII of the White Paper. Vo think that the Legislatures, 

in passing Provincial Civil Service Acts authorising and requiring the 
Executive Government to give these Services the necessary security, 25 
would be well advised to consider whether, to meet the new 

conditions, List II of Appendix VII of the White Paper should 
be enlarged by appropriate additions from List I of the same 

Appendix, wherein are set out the principal existing rights of officers 
appointed by the Secretary of State. In our view the status and 30 
rights of the Central and Provincial Services should not be in 
substance inferior to the status and rights of persons appointed 
by the Secretary of State in regard to the two main points covered 
by List I. These two points are, firstly, protection against individual 
injury amounting to breach of contract and against individual unfair 35 
treatment through disciplinary action or refusal of promotion; and, 
secondly, protection against such arbitrary alterations in the organisa- 
ti\.n of the Services themselves as might damage the professional 
prospects of their members generally. On the first point, these 
Provincial Civil Service Acts could not, indeed, determine, in detail 40 
the rates of pay, allowances and pensions, and the conditions of 
retirement, of all civil servants, nor the procedure to be followed in 
considering their promotion on the one hand, or, on the other, 
their dismissal, removal, reduction or formal censure. Such Acts 
could, however, confer general powers and duties for these purposes 46 
on the Government, and in regard to promotions, they conld provide 

^ para. 282 , 
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deiinitely that canvassing for promotion or appointments shall 
disqualify the candidate, and that orders ot posting or promotion 
in the higher grades shall require the personal concurrence of the 
Governor On the second point, it is admittedly more difficult to 
5 give security to the Services as a whole in respect of their general 
organisation; yet the morale of any Service must largely depend 
upon reasonable prospects of promotion, and this must mean that 
there Is a recognised cadre of higher-paid posts which, while naturally 
subject to modification in changing circumstances, will not be 
10 subject to violent and arbitrary disturbance. A Legislature does 
nothing derogatory to its own rights and powers if it confers by law 
upon the Executive the duty of fixing such cadres and of reporting 
to the Legislature it anv post in these cadres is at any time held in 
abeyance 

15 294. There is, however, one existing right of officers ap- Votability 

pointed by the Secretary of State, the application of which, as it 
stands, to civil servants in general would be impossible, namely, the ceiitra,land 
right to non-vot ability of salaries and pensions. There is, indeed, Provincial 
again nothing derogatory to the rights and powers of the Legislature Services. 

20 in the adoption ot a special procedure, similar to the Consolidated 
T'und Charges procedure of the British Parliament, under which 
certain salaries are authorised by permanent statute instead of being 
voted annually on estimates of supply, and this is in fact generally 
recognised to be a desirable procedure m certain circumstances. 

25 But, as we point out below, 1 in a slightly different connection, this 
procedure could not in practice be applied to the salaries of all 
public servants. We think, however, that it might well be applied 
by the Provincial Legislatures to certain classes of officers, and in 
particular to the higher grades of all the Services. We make this 
■30 proposal without prejudice to the proposals in the White Paper 
which provide that certain heads of expenditure shall not be sub- 
mitted to the vote of the Provincial Legislatures at all. 

295. Although this chapter is mainly concerned with the Civil Defence 
Services, we think it right to mention the position of members of the Services* 
B5 Defence Services as a whole, including not only the officers, 
non-commissioned officers and men of the Defence Forces in 
India, but also the corresponding grades of civil officials whose 

work lies within the sphere of Defence and who are paid from 
Defence estimates. They are clearly entitled to the same kind 
40 of rights and protection as the.^ now enjoy as regards their 
service conditions, although the protection need not necessarily be 
provided in precisely the same form as that proposed for members 
of the Civil Services, since Defence personnel will not be affected by 
the constitutional changes in precisely the same way as the Civil 
45 Services are likely to be affected. Nevertheless, their rights should 

not be left in doubt. Their pay' and pensions would be 


^ Infra, para, 316, 
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includerl urirler the head cd* expenditure required for the reserved 
Department of Defence, and as such vould not be submitted to the 
vote of the Legislature There should bo no room for misunderstand 
ing on this ] oint 
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296 We have found the problem of the future recruitment of the 
t'vo principal administrative services in India, the Indian Civil Sendee 
and the Indian Police, among the most difficult of those with \ihich 
we have ha a to deal. The appointing authorit> must necessarilv 
control the main conditions of service, and if control remains with K) 
the Secretary of State, there wiU to that extent be a dero<^ation 
from the powers over the officers who are working under it which 
an autonomous Provincial Government might expect that the 
Crown should delegate to it. Such a derogation is inevitable m the 
case of officers recruited by the Secretary of State before the estab- 15 
lishment cf the new Constitution; but it was urged before us, and 
has been again emphasised by the British-India Delegation in their 
Joint Memorandum, th.it future recruitment by the Secretary of 
State of officers who seive a Provincial Government is ineompalible 
with Provincial Autonomy, and that the All -India Services ought 20 
henceforth to be organised on a provincial basis and recruited and 
controlled exclusively by the Provincial Governments. 
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recom- 
mended. 


297. Wo ap]jreciaie the force of this line of argument; though we 
have already pointed out the dangerous conclusions which might be 
drawn from it. But the loyalty with which officers of the Ali-lndia 25 
Services have served the Local Governments under whom they work, 
notwithstandmg that these Services are under the control of the 
Government of India and tlie Secretary of State, has a long tradition 
behmd it: nor has any Local Government felt difficulty in regard 
to maintaining discipline and securing full obedience of the Services 30 
on account of that control. Moreover, the evidence given before us 
confirmed the earlier conclusions of the Lee Commission and of the 
Statutory Commission that, with negligible exceptions, the officers 
of these Services have maintained excellent relations with the Indian 
Ministers under whom they have been working. Subject to certain 35 
qualifications to which we refer hereafter, we are of opinion that 
recruitment by the Secretary of State for the AlLIndia Services, 
where it still continues, should come to an end except in the case of 
the Indian Civil Service and the Indian Police; the functions 
performed by naembers of these two Services are so essential to the 40 
general administration of the country, and the need therefore for 
maintaining a supply of recruits, Euronean and Indian, of the highest 
qualitv h m vitaLto the stability of the new Constitution itself, that 
we dould not view without grave apprehension an abrupt change m 
the svstem of recruitment for ’these two Services simultaneously 45 
with the mtrO(ine#en of fundamental changes in the system of 



183 


government. It is of the first importance that in the early cla\s of 
the new order, and indeed until the course of events m the future 
can be more clearly foreseen, the new Constitution should not be 
exposed t • risk and hazard by a radical change m the s\ stem winch 
6 has for so many generations produced men of the right calibre. All 
the information which we have had satisfies us that in the present 
circumstances only the existing system of recruitment is likeh to 
attract the type of officer required, and we have come to the con- 
clusion’ as proposed in the White Paper, 1 that recruitment by the 
10 Secretary of State both to the Indian Civil Service and the Indian 
Police must continue for the present, and that the control of their 
conditions of service must remain in his hands. We have considered, 
but have felt obliged to reject, the possible alternative of recruitment 
by the Governor-General in his discretion. The change in that 
15 case might be no doubt represented as one of form rather than of 
substance, since the Governor-General would be acting under the 
directions ot the Secretary of State; but for that very reason we are 
reluctant to make a merely formal change which might at this 
juncture have an unfortunate efiect upon potential recruits. We 
20 believe, however, that there is much to be said for the recruitment in 
India of the prescribed proportions of Indians for the Indian Civil 
Service as well as for the Indian Police, and recommend this as a 
subject for consideration by His Majesty’s Government 


298. Wc recognise that the recommendation which we have felt it Position 
25 our duty to make is one which may not be welcome in some circles of 

Indian opinion. We desire therefore to make it clear that it is not in light of 
intended to be a permanent and final solution of this difficult question, experience* 
Our aim, as we have already said, is to ensure that the new constitu- 
tional machinery shall not be exposed during a critical period to the 
30 risks implicit in a change of system. We observe in the White Paper 
a proposal that at the expiration of five years from the commence- 
ment of the Constitution Act an enquiry should be held into the 
question of future recruitment for these two Services, the decision 
on the results of the enquiry (with which it is intended that the 
35 Governments in India shall be associated) resting with His Majesty’s 
Government, subject to the approval of both Houses of Parliament.^ 

We endorse the principle that the whole matter should be the subject 
of a further enquiry at a later date; but past experience leads us to* 
doubt the wisdom of fixing a definite and unalterable date for the 
40 holding of an enquiry of this kind. We agree that no useful purpose 
would be served by an enquiry before the expiration of five years; 
but we think it must be left to the Government of the day, in the 
light of the then existing circumstances, to determine whether after 

WQiite Paper, Proposal 133. 

* White Paper, Proposal 189. 
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that period th'.- time has arrived for such an enquiry. It may be said 
that this is to postpone the final determination of the question to an 
indefinite future, but this is by no means our intention. We hope 
that the situation ^ill have become so far clarified in five years' time 
from the date when the new Provincial Governments first take dfiSce 5 
that an enquiry may then be found of advantage, though it is unlikely 
that a revision of the question of recruitment by the Secretary of 
State of oifiSicers employed under the Federal Government will be 
appropriate until a later date. Where so much is dilfficult and 
perplexing it would be wrong to tie in advance the hands of those on 10 
whom the responsibility will rest for coming to a decision. Nor must 
it be assumed that such an enquiry will be merely a formal prelude 
to a change of system. It will furnish the information on which an 
ultimate decision can be based, but we do not desire to anticipate 
or prejudice the final conclusion. It seems to us that the enquiry would 15 
be most conveniently made by a small body of administrative experts. 

The Constitution Act should in our view, make provision for enabling 
the present arrangements for recruitment and control of the Indian 
Civil Service and Indian Police to be varied without an amending 
Act; probably procedure by Order in Council, the draft of which 20 
had been approved by both Houses of Parliament, would be most 
convenient 
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2S9. Under existing arrangements there is no direct recruitment for 
the Indian Medical Service (Civil) Vacancies are filled from among 
officers appointed to the Indian Medical Service who have had a period 25 
of military duty. We note the view expressed in the Peport of the 
Services Sub-Committee of the first Ptound Table Conference that 

there should in future be no Civil Branch of the Indian Medical 
Service, and that the Civil Medical Service should be recruited 
through the Public Services Commissions. (The Sub-Committee 30 

however added that the Governments and Public Services Com- 
missions in India should bear in mind the requirements of the 
Army and of British o^fficials in India and should take steps to 
recruit an adequate number of European doctors to their respective 
Medical Services and to offer such salaries as would attract a good 35 
type of recruit. We arc however convinced on the information 
supplied to us that the continuance of the Civil Branch of the 

Indian Medical Service will provide the only satisfsictory method of 
^'neeiing the requirements of the War Reserve and of 'European 
J^l&'&bers of the Civil Services, and that it will be necessary for the 40 
Hary of State to retain the power which he at present possesses 
^u^h medical matters have since 1920 been under the control 
W ..^^«=‘ters) to require the Provinces to employ a specified 
^inber Indian Medical Service officers. In making these recom- 
tmendations we have not been unmindful of the natural* desire 45 

of the Provinces to develop Medical Services entirely under thoir 
own control. But the requirements of the Army and of the <3ivil 
Services have an overriding claim. 
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300. The present position is that recruitment of European personnel The 

to the Superior Baihvay Ser\ices is devided between the Secretary Superior 
of State in Council and the High Commissioner for India. The Services, 
former mahes all first appointments of persons of non-Asiatic domicile 
5 to the Indian Eailway Service of Engineers, Transportation (Traffic) 
and Commercial Departments and Transportation (Power) and 
Mechanical Engineering Departments ; and the latter various 

specialist appointments such as Bridge, Signal and Electrical 
Engineers, Works Managers and Medical Officers; and also Engineers 
10 to fill temporary posts. 

301. Under the ratios recommended by the Lee Commission in Fature 
1924, 25 per cent only of the total direct appointments to the Superior 
Hallway Services is British, but the full effect of the corresponding 

ratio of Indian appointments will not be apparent for some years, 

15 as the great majority of the higher posts will continue to be filled 
by officers appointed to the Service before 1924. We recommend 
that the existing ratio of British recruitment should be continued 
for the present and should include a due proportion of Eoyal 
Engineer officers. We think however that the new Railway Authority 
20 should in the future appoint Bntish recruits. The Railway 
Authority will by its constitution be a strong and independent 
body, interested solely in the efficiency of the Railways, and able to 
secure for its personnel satisfactory conditions of service; moreover 
the policy of the Board in relation to recruitment will be subject 
26 to the directions ot the Governor- General whenever m the opinion 
of the latter the interests of defence or his special responsibilities 
are involved. 


302. We approve the proposal in the White Paper that the Secretary 
of State should continue to make appointments to the Ecclesiastical 
SO Department.! Recruitment to the Political Department is indirect, 
vacancies being filled by transfers from the Indian Army and the 
Civil Service (mainly the Indian Civil Service) and, to a small extent, 
by the promotion of subordinate political officers. The Governor- 
General approves transfers from the Indian Civil Service and the 
35 Indian Army; transfer from other AU-India Services and pro- 
motions from the subordinate Services are approved by the Secretaiy 
of State on the recommendation of the Governor-General. 


303. The Statutory Commission made no specific recommendations 
for the future organisation and recruitment of the Political Depart- ^ 
40 ment, of which n^t present the Governor-General himself holds thf 
portfolio. Its total strength on 1st October, 1933, was 108 
These include, on the External side, the secretariat, districj^^ai^i 
judicial appointments in the North-West Frontier Province^ 
Baluchistan, as well as the political agencies in tribal Ico? 

45 political agencies on the Persian Gulf and a proportion o|., "tLlnsu xr 
appointments in Persia; the civil administration of Aden and such 


I 


^ White Paper, Proposal 1S3. 
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•appointments as those at the Legations in Afghanistan and Nepal 
and the Consulate-General at Kashgar. On the Internal side they 
Include the appointments to political agencies and residencies 
^through which the relations of the Crown with the Indian States 
are conducted; and the civil administration of the Chief Com- 5 
missioner’s Provinces of Coorg and Ajmer Merwara, and of the 
assigned tract of Bangalore and other British cantonment areas m 
the Indian States. 


304, The White Paper contemplates that, after the commencement 
“of the Constitution Act, when the Governor-General assumes responsi- 10 
l>ility in his other capacity for conducting the relations of the 
^Crown with the Indian States in matters not accepted as federal 
hy their Eulers in their Instruments of Accession, it may for political 
reasons be found desirable to make the duties of political officers 

in the Indian States interchangeable with those of political officers 15 
employed by the Governor-General m the Eeserved Department of 
External Affairs. We accept the view that there is no immediate 
need to divide, and to recruit separately, the personnel of the two 
Departments. Eespons^bility for recruitment to both will remain with 
the Secretary of State. Por the time being there may be practical 20 
^convenience in filling appointments on the internal side by seconding 
'Officers frona the Department of External Affairs, more especially as 
the number of posts in either Department is comparatively small 
^nd the variety of functions assigned to them makes it desirable 
that the field of recruitment should be a wide one. Officers of the 25 
Indian Army and members of the Indian Civil Service appointed to 
the Department by the Governor-General, and other officers appointed 
hj the Secretary of State, would enjoy the same measure of protection 
as we recommend should be accorded to officers appointed to the 
Services by the Secretary of State, 30 

305. Since 1924 the Forests in Bombay and Burma have been - 
administered by a responsible Minister, and under Provincial 
Autonomy this -will in future be the case in all Provinces. We 
emphasise the necessity for co-ordinated research in all forestry 
matters, and we regard it as essential that the Central Institute at 35 
Dehra Dun for Forest Eesearch should be maintained. But it is 
not only in research that co-ordination of effort between the different 
Provinces is, and must continue to be, important. Each Province 
should know what the other Provinces are doing in such administra- 
tive matters as the preparation and carrying out of working plans. 40 
At present this co-ordination is secured through the Inspector-General 
of Forests with the Government of India. We think that in future 
co-ordination will best be secured by the creation of a Board of 
.Forestry on which, in addition to forestry experts, representatives 

of the Provincial Governments would serve; and we think that the 41 
Provinces should be empowered to combine for the purpose of setting 
up such a Board and contributing to its expenses. . 



187 


306. We consider that appointments of the Europ*ean and Indian Future 
officers required for the higher administrative posts in the Forest recruit- 
Service should in future be made in India. But in the case of a small 
and very technical service such as the Forest Service, we do not think 
5 that the best results could be obtained by separate Provincial 
recruitment ; and we recommend therefore that the Provinces 
should from time to time, with the assistance of the Board of Forestry, 
prepare a joint statement of their collective requirements in the 
matter of personnel, entrusting the Federal Public Service Com- 
10 mission with the duty of recruitment on their behalf. The actual 
appointment of recruits should, however, be made by the Provincial 
Government under whom they are intended to serve. We regard it as 
essential to the success of recruitment that a common training centre 
should be maintained, and we earnestlv hope that the present College 
15 at Dehra Dun will be made available for that purpose. We hope also 
that Provincial Governments will continue the very useful practice 
of lending any officers required by the Federal Government for such 
purposes as the staffing of the Central Institute for Eesearch and of 
the Training College and for forestry administration in the Andamans. 

20 We think also that the Provinces should be willing to fill higher 
administrative posts from the Forest Service of another Province, if a 
suitable candidate from their own Province is not available. In all 
these matters the Board of Forestry should be 'able to maintain 
effective touch between the various Provincial Governments 

25 307. Irrigation under Provincial Autonomy wull also come under the The 

control of a responsible Minister. We emphasize in this case also the Irrigation 
paramount need for research and co-ordination. The Eoyal Com- 
mission on Agriculture in India did not recommend the establishment 
of a central research station for reasons which we accept; but they 
30 expressed a strong opinion that Provinces should devote more 
attention to the various problems that confront Irrigation Engineers. 

Unlike the Forests, there is no longer any officer with the Govern- 
ment of India who can give advice on Irrigation matters, although 
his place is to some extent taken by the present Central Board of 
85 Irrigation, which we consider should be developed on lines similar 
to those on which we have recommended the formation of a Board of 
- Forestry. An efficient organisation for the dissemination of informa- 
tion is also essential and we recommend that the existing Central 
Bureau of Inform tion should be retained and developed on the 
40 lines suggested in the Eoyal Commission’s Eeport. 

308. The higher .administrative posts in the Irrigation Service are at 
present filled by members of the Indian Service of Engineers. Since organisa- 
1924, on the recommendation of the Lee Commission, recruitment of^io^* 
irrigation engineers has been in the proportion of 40 Europeans and 
45 40 Indians for every 100 appointments, the remainder being filled 
by officers promoted from the Provincial Services, of whom the great 
majority are Indians In all cases, appointments are made by the 
Secretary of State. 

14 A 
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309 The continued recruitment of an adequate number of highly 
qualified engmeeis, Eurojiean as well as Indian, is clearly essential 
to the efficiency of the irrigation system, especially in the North-West 
of India, on which the prosperity and indeed the very exiotence of 
millions of the population depends. It might well be argued that the 5 
Irrigation Service is for this comparable in importance within its 
own sphere to the Indian Civil Service and the Police Service, and 
that its future recruitment and control should be in the same hands. 

But after a close examination of the question, our conclusion is that 
the Irrigation Service ought to become a Provincial Service; and we 10 
are not convinced that even in the Punjab, which is perhaps the 
crucial case, the situation necessitates a different policy without 
at least first allowing the Province to prove that it can successfully 
recruit its own Service. We are informed that there are at present 
67 Europeans and 69 Indians in the Irrigation Branch of the Indian 1^ 
Service of Engineers in the Punjab and that, if the recruitment of 
Europeans now ceased, the number of Europeans would normally 
drop to 42 in 1939 and to 21 in 1949; that is to say, there would 
be for some years, unless some incalculable factor intervened, such as 
greatly increased retirements on proportionate pension, a suffiicient 20 
number of fully trained officers both European and Indian to 
fill the most essential posts, those of the three Chief Engineers and 
fifteen Superintending Engineers. The question of irrigation 
is scarcely of less importance in Sind, but we think the Governor's 
special responsibility for the Sukkur Barrage is there a sufficient 25 
safeguard. We think that the Provinces should seek the assistance 
of the Pederal Public Service Commission and the Central Board 
of Irrigation in matters affecting recruitment. 


BIG. Nevertheless we are of opinion that a power to resume recruit- 
ment should be reserved to the Secretary of State, if a Provincial 30 
Government unfortunately proved unable to secure a sufficient number 
of satisfactory recruits and it appeared that the economic position of 
the Province and the welfare of its inhabitants was thereby pre- 
judiced; and provision should accordingly be made for that purpose 
in the Constitution Act. 35 


311. Our recommendation that the Forest and Irrigation 
Services should in future be recruited in India does not, of course, 
imply that the Governments in India should abandon the recruit- 
ment of necessary personnel from England. The High Com- 
missioner for India in Lrondon already recruits specialist and expert 40 
oJBc^rs of various kinds in England, as the agent of th^ competent 
authoritlfs. in^ Infdia, and the Governments in India will doubtless 
^mtinne #)ia. p^aetiee# may, fer ceiflain purposes, make toe of 
&e Civil Service Gommission. 
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312. Under White Paper proposals the Governments in India Becmii- 
will have a free hand in regard to the recruitment for all other Services. 1 
We hope that the establishment of Public Service Commissions vlil Services, 
assist them in this most responsible task ; and we endorse the 
6 observations both of the Eoyal Commission in 1924 and of the 
Statutory Commission upon the vital necessity for excluding 
political or personal influences. We desire to emphasize also the 
assistance which the federal Public Service Commission will bo 
able to give to the Provincial Commissions in the establishment and 
10 maintenance, so far as the differing requirements and resources of the 
Provinces may admit, of common standards of qualiflcations and 
remuneration. 


• Puhhc Service Com7yiissions 

313 The Public Service Commissions at present existing in India are 
15 the Central Public Service Commission, established under the Govern- commis- 
ment of India Act, and the Madras Service Commission, established sious. 
under an Act of the Madras Legislature in 1929 The legislation 
necessary for setting up a Public Service Commission in the Punjab 
has been passed, but the establishment of the Commission awaits 
20 an improvement in the finances of the Province. The White Paper 
proposes the continuance of the Central Public Service Commission 
.as a federal organ, and the setting up in each Province of a Provincial 
Public Service Commission 2 

314. The functions proposed for all these Commissions are advisory Their 
25 in character and similar to those at present performed by the ^unotioias. 
Central and Madras Commissions. 3 We regard it as essential that 
each Provincial Government should be able to avail itself of the 
advice of a Public Service Commission. We recognise that it is not 
practicable to establish one Public Service Commission for all 
30 India, but we should view with some apprehension the setting 
up of some ten Provmeial Public Service Commissions in addition 
to the Federal Public Service Commission. We hope therefore that 
advantage will freely be taken of the proposed provision, which we 
cordially endorse, whereby the same Provincial Commission would 
35 be enabled to serve two or more Provinces jointly, or alternatively 
that it should be open to a Province to make use of the services of the 
Federal Public Service Commission, subject to agreement with the 
federal authorities. Without accepting the proposals in the White 
Paper tor the composition and working of these Commissions in 
40 every detail, we regard them as generally satisfactory. 

1 Whit-e Paper, Propose! 190. 

2 White Paper, Proposal 195 

* White Paper, Proposals 199 -20! , 
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Payment of Emoluments and Pensions 


Funds for 315. Before lea^dng this chapter of our Report, we propose to deal 
of with one matter of general interest to all classes of officers hy whatever 

authority appointed, that is to say the availability of cash for the- 
payment of Service emoluments, and more particularly for the 5 
payment of pensions of officers aippointed by the Secretary of State. 


emolu- 
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Certain 

suggestions 

rejected. 


316 It appeared from the evidence tendered by the various Service 
Associations that there is apprehension among the Services on this 
point, and we have very carefully considered whether it requires 
any special provision in the Constitution Act. We are clear, in the 10 
first place, that it would be undesirable to place officers appointed 
by the Secretary of State in a privileged position in respect of the 
provision of cash for current pay, though it is to be remembered that 
their emoluments will not be sub 3 ect to the vote of the Legislatures. 
Regular and punctual payment of emoluments is ,a legitimate interest 15 
of all persons in the Public Services, and no one class of officers can 
be admitted to have a prior claim in t' is respect. On the more 
general question, we have examined suggestions which have been 
made for a system of prior charges or for building up a reserve fund. 

We are informed that the percentage of the total annual revenues 20 
oi a Province which would be required for the payment of all Service 
emoluments may be taken as approximately 40 per cent.; and we 
are satisfied that, in respect of payments which constitute so large 
a proportion of the total annual liabilities of a Province, the sugges- 
tions are quite impracticable. 25 


No special 

provision 

reqtjired. 


317. In so far as the apprehension may be that a temporary 
deficiency might occur in the cash required to meet such current 
obligations as the issue of monthly pay, not through any failure in the 
annual revenues, but through excessive commitments in other direc- 
tions, the good sense of the Government, and the advice of a strong 30 
Finance Department, must in our opinion be relied on as the real 
safeguard. Nor must ife be forgotten that, although a Governor 
will not have a special responsibility for safeguarding the financial 
stability and credit of the Province, it will most certainly be his 
duty to see that he has information furnished to him which w'^ould 35 
enable him to secure such financial provision as may he required 
for the discharge of his other special responsibilities, including of 
course his special responsibility for safeguarding the legitimate 
interests of the Services If need arose for the Governor to take 
special steps for the purpose, in virtue of his special responsibilities, 40 
it would, of course, be open to him to adopt whatever means were 
most appropriate in the circumstances, and, if necessary, to meet 
the situation hy borrowing. The powers available to him personally 
in this respect would be identical with those available to the Pro- 
vincial Government. If he should seek assistance from the Federal 45 
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Government in the form of a loan, his application would be governed" 
by the provision relating to provincial borrov’ing which we have 
already advocated 1 The Governor-General will, of course, be 
responsible for securing the interest of officers serving at the Centre. 

5 318. We have said that no distinction can, or ought to be, drawn Claims for' 

between the claim of the various classes of officers serving in a 
Province for the due payment of their emoluments, but to this appcantod 
general statement of principle we think that there should be one by the 
qualification. If difficulties should unfortunately arise in regard to ^ 

10 a claim to pension by an officer appointed by the Secretar\’^ of State 
who has served from time to time in different Provinces, we think 
that it would be imreasonable that he should have to make his 
claim against a number of authorities in respect of different portions 
of his pension. We therefore approve the proposal in the White 
15 Paper that the claims of all officers appointed by the Secretary of 
State for their pensions should he against the Federal Government 
direct, the necessary adjustments being made subsequently betw^een 
the Federal Government and the Province or Provinces concernedS; 
and, if that recommendation is adopted, w^e think thafc officers 
20 appointed by the Secretary of State need have no anxietv regarding 
the regular and punctuel payment of their owm pensions and those 
of their dependants. Pensions of retired officers, if appointed 
before the commencement of the Constitution Act, and the pensions 
of their dependants, will be exempt from Indian taxation if the 
25 pensioner is residing permanently outside India. The pensions of 
officers appointed by the Secretary of State or by the Crovm after 
that date and the pensions of their dependants will also be exempt 
from Indian taxation if the pensioner is residing permanently outside- 
India. Existing rights of suit against the Secretary of State will be- 
80 preserved .3 

319. We should not, however, wish to leave this subject without Binding 
making a general statement in regard to the peirsions of these 
officers. These pensions, like the pensions of all retired members in of 

of the Public Services of India, are a charge upon the revenues of ponsiom. 

85 India, and there can be no more binding obligation resting upon the 
Government of India than to meet this charge in full and ungrudg- 
ingly. But, though we do not doubt that it will be so met, the obliga- 
tion rests not only upon the Government of India to meet it, but 
also upon Bjs Majesty’s Government to see that it is so met. Has 
40 Majesty’s Government have, in fact, pledged the revenues of India 
for this purpose, and it is their duty to see that that pledge is made 
effective. The Governor-General must, therefore, be armed with 
full powers to meet the liabilities thus secured upon the revenues of 
India, and our approval of the proposals of the White Paper is based 
45 on the understanding that the Constitution Act will in fact arm- 
him with such powBrs. 

^ Supra, para. 266. 

2 White Paper, Proposal 1S6. 

® Infra, para. 3S7. 
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320. One category of pension payment stands in so special a 
position as to demand separate consideration. We refer to the 
pensions payable to families of officers, civil and military, the cost 
of which is met not from the revenues of India but from credits 
■accumulating in the balances of the Government of India from 5 
subscriptions paid by the officers themselves The Government of 
India are trustees of these credits and the fullest possible considera- 
tion should be given to the views of the subscribers and beneficiaries 
as to the future administration of the trust. A Note by the Secretary 
of State for Indial which is printed in the Committee’s Eecords con- 10 
tains full particulars of these credits and the steps already taken to 
ascertain the views of subscribers. The Note also contains in outline 
proposals for the consideration of subscribers .and pensioners. The 
matters to be decided are technical and complicated; and we hope 
therefore in consulting subscribers that every effort will be made 15 
to put the issues before them in the clearest possible way. We are 
glad to observe from paragraph 8 of the Note that the Secretar^r of 
State hopes that, unless the present financial situation unexpectedly 
•deteriorates, it will be possible to convert existing rupee credits in 
India into sterling funds held in this country within quite a short 20 
period after the Constitution Act is passed and the wishes of sub- 
scribers and pensioners are known. W^e recommend that this should 
be done and that action should be taken generally on the lines 
indicated in the Note. 

The Anglo-hi'han Communii ij tio 

321. We observe with satisfaction that the White Paper gives effect 
to a suggestion made with general agreement at the Third Bound 
Table Conference for safeguarding Government grants-in-aid for 
the education of the Anglo-Indian and domiciled European com- 
munity. We have inquired whether any additional provision in 30 
the Constitution Act is desirable in order to secure to a very small 
community, which has established a strong claim to consideration 
by its history and its record of public service, the maintenance of 
the special position in some of the Public Services, which it has won 
by its own efforts. We recall that the Services Sub -Committee 3t 
of the First Bound Table Conference recommended that special 
consideration should be given to the claims of this community 
for employment in the Services; and we have noted with satisfaction 
the resolution of the Home Department of the Government of India, 
dated July 4th, announcing new rules for the determination and 4 
improvement of the representation of minorities in the Public 
Services. In accordance with this resolution the claims of Anglo- 
Indians and domiciled Europeans who at present obtain rather 
more than 9 per cent, of the Indian vacancies in the gazetted railway 
posts, for which recruitment is made on an All-India basis, will be 4 
considered when and if their share falls below 9 per cent., while 
8 per cent, of the railway subordinate posts filled by direct recruitment 
wiJl be reserved for Anglo-Indians and domiciled Europeans. We 
are of opinion that ,a reference should be included in the Instruments 
of Instructions of the Governor-General and Governors to the fact i 
that the legitimate interests of minorities include their due repre- 

It would, of course, be incumbent 
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on the Governor-General and Governors, in the disclifiTge of their 
special responsibility for the legitimate interests of minorities, to 
see that no change was made in the percentages prescribed in the 
above mentioned resolution without their approval. 


-S 


(4) The Judicature 
The Federal Court 


822 A Federal Court is an essential element in a Federal Constitu- The Federal 
tion It is at once the interpreter and guardian of the Constitution Court, 
and a tribunal for the determination of disputes between the 
10 constituent units of the Federation. The establishment of a Federal 
Court is part of the White Paper scheme, and we approve generally 
the proposals with regard to it.^ We have, however, certain 
comments to make upon them, which we set out below. 

323, The Court should, we think, consist of a Chief Justice and not The Judges 
15 more than six or eight Judges, the maximum number being specified 

in the Constitution Act, but we do not suppose that for some time Court, 
to come it will be necessary to appoint more than three or four The 
retiring age for Federal Judges should be 65 and not 62. We observe 
that the Judges are to hold office during good behaviour, and not, 

■20 as is at present the case with Judges of the Indian High Courts, at 
pleasure W'e think that this is right, but we assume that it is not 

intended that the Legislature should have power to present an 
Address praying for the removal of a Federal Judge; and in our 
opinion a Judge should not be removed for misbehaviour, except 
25 on a report by the Judicial Committee of the Privy Council, to whom 
His Majesty should be empowered to refer the matter for considera- 
tion. We concur generally with the qualifications proposed for the 
Judges, but we doubt whether in principle any distinction ought to 
be drawn in the Constitution Act between judges, advocates and 
30 pleaders of State Courts and those of the High Courts, though this 
does not of course mean that any obligation would be imposed upon 
the Crown to appoint a Judge who had not all the necessary pro- 
fessional qualifications. We assume that the White Paper proposals 
mean throughout by '‘State Court'' the Court of highest jurisdiction 
35 in the State. 


40 


824. It is proposed that the Federal Court shall have an original 
jurisdiction in— 

(i) any matter involving the interpretation of the Constitution 
Act or the determination of any rights or obligations arising 
thereunder, where the parties to the dispute ate (a) the Federa- 
tion and ^either a Province or a State, or (b) two Provinces or 
two States, or a Province and a State; 


(ii) any matter involving the interpretation of, or arising under, 
45 any agreement entered into after the commencement of the 
Constitution Act between the Federation and a Federal Unit or 
between Federal Units, unless the agreement otherwise provides, 

^ White Paper, Proposals 151-162. 
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This jurisdiction is to be an exclusive one, and in our opinion 
rightly so, since it would be altogether inappropriate if proceedings 
could be taken by one Unit of the Federation against another in the 
Courts of either of them. For that reason we think that, where the 
parties are Units of the Federation or the Federation itself, the & 
jurisdiction ought to include not only the interpretation of the 
Constitution Act, but also the interpretation of federal laws, by which 
we mean any laws enacted by the Federal Legislature. 


Appellate 325 It is also proposed that the Federal Coui-t shall have an 

jurisdiction exclusive appellate jurisdiction fi‘om any decision given by the High 10 
Court or any State Court, so far as it involves the interpretation of the 
Constitution Act or of any rights or obligations arising thereunder; 
but that no appeal shall lie except with the leave of the Federal 
Court or of the High Court of the Province or State, or unless in a 
civil case the value of the subject matter in dispute exceeds a specified 15 
sum In this case also we think that the jurisdiction ought to be 
extended to include the inteipretation of federal laws. It is 
essential that there should be some authoritative tribunal in India 
which can secure a uniform interpretation of federal laws throughout 
the whole of the Federation. We had at fir?t thought on a con- 20 
stitutional issue appeal should lie without leave; but we appreciate 
that, in a country where litigation is so much in favour, this might 
result in an excessive number of unnecessary appeals. We therefore 
approve the proposal in the White Paper, though we think that the 
Federal Court ought to have a summary power of disposing of appeals 25 
or applications for leave to appeal in any ease where they appear to 
be frivolous or vexatious or brought only for the purposes of delay. It 
was urged before us that to permit a litigant in a State Court to apply 
to the Federal Court for leave to appeal, if the State Court had already 
refused leave, would be to derogate from the sovereignty of the Ruler 30 
of the State, and that the refusal of a State Court to grant leave to 
appeal, at any rate in a case concerning the interpretation of Federal 
laws, should be treated as final. We should much regret the inclusion 
of a provision of this kind. The appellate jurisdiction of the Federal 
Court, so far as regards an Indian State, arises from the voluntary act 85 
of the Euler himself, viz., his accession to the Federation; the 
jurisdiction is in no sense imposed on him ab extra. This being so, 
and since it is proposed that aH appeals to the Federal Court should 
be in the form of a Special Case to be stated by the Court appealed 
from, we think the position of the States would be appropriately 49 
safeguarded if it were provided that the granting of leave to appeal 
by the Federal Court were in the form of Letters of Request, directed 
to the Ruler of the State to be transmitted by him to the Court 
concerned. 


Ajxpeals to 
Privy 


326. The appeal to the Privy Council is preserved, and it is proposed 45 
that an appeal shall lie without leave in any matter involving the 
interpretation of the Constitution Act, but in any other case only by 
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leave of the Federal Court (without prejudice to the “grant of special 
lea-ve by His Majesty), unless the value of the subject matter In 
dispute exceeds a specified sum. We have no comment to make 
on this proposal, except that we assume that the jurisdiction of the 
5 Privy Council will extend to appeals involving rights and obligations 
arising under the Constitution Act, as well as the interpretation f 
the Act itself. Efiect will be given to the decisions of the Federal 
Court, as is the case with decisions of the Privy Council, by the 
Courts from which the appeal has been brought; and all Courts 
10 within the Federation will be bound to recognise decisions of the 
Federal Court as binding upon themselves. We may perhaps point 
out that the jurisdiction of the Privy Council in relation to the 
States will be based upon the voluntary act of the Rulers them- 
selves, i.e., their Instruments of Accession. 

15 B27. It is proposed that the Federal Court shall have a jurisdiction Advisory 

similar to that possessed by the Privy Council under Section 4 of jurisdietiott 
the Judicial Committee Act, 1833, which provides that His Majesty 
may refer to the Committee for hearing or consideration any matters 
whatsoever as His Majesty may think fit, and that the Committee 
20 shall thereupon hear and consider the same, and shall advise His 
Majesty thereon. The expression used in the White Paper is *‘any 
justiciable matter which the Governor-General considers of such a 
nature and such public importance that it is expedient to obtain 
the opinion of the Court upon it ” Exception was taken to the 
25 word * 'justiciable’’, and we think perhaps that "any matter of law” 
would be preferable. We concur generally in the proposal, and we 
are of opinion that this advisory jurisdiction may often prove of 
great utility. We agree that it need not be limited to the federal 
sphere and that the right of referring any matter to the Court for 
30 an advisory opinion should be in the Governor-General’s discretion. 


328. It is common ground that the Federal Judges should 
appointed by the Crown; and we think that their salaries should silanes of 
be specified in the Constitution Act or determined by His Majesty Federal 
in Council and not subject to variation without the assent of ^^dges. 

35 Parliament. 


The Supreme Court, 

329. The White Paper proposes that the Federal Legislature should Proposal 
be empowered to establish a separate Supreme Court to hear appeals 
from the provincial High Courts^l) in civil cases and (2) in criminal j^ient of a 
40 cases where a death sentence had been passed, provided of course that Supreme 
an appeal did not lie to the Federal Court. The Court would in 
effect take the place of the Privy Council, though an appeal would 
still lie t.o the latter by leave of the Supreme Court or by special leave 
of His Majesty. We have given very careful consideration to this 
45 proposal, but we do not feel able to recommend its adoption. 

A Supreme Court of this kind would be independent of, and in- no 
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sense subordinate to, the Federal Court; but it would be impossible 
to avoid a certain overlapping of jurisdictions, owing to the difficulty 
of determining in particular cases whether or not a constitutional 
issue was raised by a case under appeal. This might involve the 
two Courts in undignified and very undesirable disputes, and we are 5 
satisfied that the existence of two such Courts of co-ordinate juris- 
diction would be to the advantage neither of the Courts themselves 
nor of the Federation There is much to be said for the establishment 
of a Court of Appeal for the whole of British India, but in our 
opinion this would be most conveniently effected by an extension of 10 
the jurisdiction of the Federal Court, and we think that the Legis- 
lature should be empowered to confer this extended jurisdiction upon 
it It has been objected that not only would so great an increase in 
the personnel of the Court be required as to make it difficult to 
dnd a sufficient number of Judges with the necessary qualifications, 15 
but also that the essential functions of the Federal Court as guardian 
and interpreter of the Constitution would tend to become obscured. 

We fully agree that the quality of the Federal Judges is a matter of 
the highest importance and that nothing ought to be done which 
might diminish or impair the position of the Court in its con- 20 
stitutional aspect, but we think that the fears expressed are un- 
founded. In the first place, it is clear that there would have to be 
a strict limitation on the right of appeal, so as to secure that only 
eases of real importance came before the Court; and, if this were 
done, we see no reason why a comparatively small number of 25 
additional Judges should not suffice. Secondly, we assume that the 
Court would sit in tw’o Chambers, the first dealing with federal oases, 
and the second with British India appeals. The two Chambers 
would remain distinct, though we w’ould emphasise the unity of the 
Court by enabling the Judges who ordinarily sit in the Federal 30 
Chamber to sit from time to time in the other Chamber, as the Chief 
Justice might direct, or Eules of Court provide; but beyond this we 
do not think that the two Chambers should be interchangeable. 
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330 The Supreme Court under the White Paper proposals would, 
however, as we have said, have jurisdiction to hear certain criminal 35 
appeals from British India. We are satisfied that these w’ould be so 
numerous that, if the Federal Court were given the extended 
jurisdiction which we have suggested, an increase in the number of 
Judges would be required in excess of anything wffiich we should be 
wihjfc^ to contemplate. The question then arises whether the Federal 40 
Ig|^[ature should be empowered, if and when they thought fit, to 
set up a' separate Court of Criminal Appeal for British India, sub- 
ordinate to the Federal Court. After careful consideration we have 
come to the conclusion that a Court of Criminal Appeal is not 
required in India. Nearly every case involving a death sentence is 45 
tried in a District Court, from which an appeal lies to the High Court, 
and, apart from this, no death sentence can be carried out until it 
has been confirmed by the High Court. Only three of the High Courts 
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(excluding Eangoon) exercise an original criminal jurisdiction, and 
though there is no further appeal from these Courts, every prisoner 
under sentence of death can appeal for remission or commutation of 
sentence to the Provincial Government, or, if he wishes, can ask for 
5 special leave to appeal to the Privy Council. In these circumstances,, 
the rights of a condemned man seem to be very fully safeguarded, and 
we think that no good purpose would be served by adding yet another 
Court to which appeals can be brought We should add that at 
present under the Criminal Procedure Code, a condemned prisoner 
10 can apply for commutation of his sentence not only to the Pro- 
vincial Government but also to the Governor-General in CounciL 
We think that under the new Constitution the determination of appli- 
cations for commutation or remission of sentence under Section 401 
of the Code should rest with the authority primarily responsible 
15 for the preservation of law and order, namely, the Provincial 
Government, and that the Federal Government, that is to say the 
Governor- General acting on the advice of his Ministers, as the 
successor of the Governor- General in Council, should no longer 
possess this statutory power of commuting or remitting sentences. 
20 At the same time, we are reluctant to diminish the opportunities 
for appeal which are at present enjoyed under the Indian Law, 
and we recommend that the power now exercisable in this respecTs 
by the Governor- General in Council should henceforth vest in the 
Governor- General acting in his discretion, to whom in addition 
26 there will, we assume, be relegated as at present the prerogative 
power of pardon. ^ 


The High Courts 


331. The constitution of the Provincial High Courts, which enjoy The High 
a deservedly high reputation throughout British India, is hardly 5°^ 

30 directly affected by the White Paper proposals^; but we note the 
following points. It has been represented to us that the retiring age 
of Judges should not be raised to sixty-tw’o, but should continue to be 
sixty; and we concur. We have suggested that in the case of the 
Federal Court the age should be sixty-five, because it might otherwise 
35 be difficult to secure the services of High Court Judges who have 
shown themselves qualified for promotion to the Federal Court; but 
the evidence satisfies us that in India a Judge has in general done his 
best work by the time he has reached the age of sixty. We note also 
that the present statutory requirement that not less than one-third of 
40 the Judges of every High Court must have been called to the English, 

Scottish, or Irish Bar, and that not less than one-third must be 
members of the Indian Civil Service, is to be abrogated. We are 
informed that the rigidity of this rule has sometimes caused 
difficulty in the selection of Judges, and we do not therefore 
45 dissent from the proposed amendment of the law; but we 
are clear (and we are informed that this is the general opinion of 
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their colleagues) that the Indian Civil Service Judges are an important 
and valuable element in the judiciary, and that their presence adds 
greatly to the strength of the High Courts. It has been suggested 
that their earlier experience tends to make them favour the Executive 
against the subject, but the argument does not impress us; we are 5 
satisfied that they bring to the Bench a knowledge of Indian country 
life and conditions which barristers and pleaders from the towns 
may not always possess, and we do not doubt that the Crown will 
continue to appoint them. The Indian Civil Service Judges are not 
at the present time eligible for permanent appointment as Chief 10 
Justice of a High Court, though we understand that this rule does not 
apply in the ease of Chief Courts. We see no reason for this invidious 
distinction, and we think that His Majesty’s freedom of choice should 
not be thus fettered. We need hardly add that our acceptance of 
the proposal to abrogate the statutory proportion so far as barristers 15 
are concerned implies no doubt as to the necessity of continuing, in 
the interests of the maintenance of British legal traditions, to recruit 
SI reasonable proportion of barristers or advocates from the United 
Kingdom as Judges of the High Courts. As regards the tenure of 
High Court Judges, we think that it should be the same as that 20 
which we have recommended for Judges of the Eederal Court 
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332. The administrative machinery of the High Courts is at the . 
present time (save in the case of the Calcutta High Court) subject to 
the control of the Provincial Governments and Legislatures, and there 
is evidence that the latter have from time to time tended to assert 25 
their powers in a way which might under the new Constitution affect 
the efficiency of the Courts. The White Paper proposes that in 
future any expenditure certified by the Governor, after consultation 
with his Ministers, to be required for the expenses of the High Court 
shall not be submitted to the vote of the Legislative Assembly, 80 
though it will be open to discussion by them®. We think that^ in the 
circumstances this is a reasonable arrangement and will avoid the 
difficulties to which we have referred. 
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333. It follows from this recommendation that we are not at 
/one with the Statutory Commission in thinkings that the admimstra- 35 
tive control of the High Courts should be placed in the hands of the 
Central Government and that the expenditure required for them, 
and the receipts from court fees, should be included in the Central 
Government’s Budget. We ‘agree entirely with the Commission 
that the arrangement whereby, in consequence of the_ histoncal 40 
connection for certain purposes between the Calcutta High Court 
and the Government of India, decisions as to the strength of that 
Court and its establishment and as to its financial requirements for 
buildings or other purposes rest with the Central Government, though 
the extra expenditure involved by such decisions falls upon the 45 


1 Supra^ para. 323. 

* White Paper, Proposal 98 (iii). 

® Report, Vol. II, paras. 341-349. 
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Bengal Government, is an anomaly which ought to be terminated; 
but, in our view, it should be terminated not by placing financial 
responsibility for the Calcutta High Court (and incidentally lor all 
other High Courts) upon the shoulders of the Federal Government, 
S but by bringing the Calcutta Court into the same relationship with 
the Bengal Government as that obtaining between all other High 
Courts and their respective Provincial Governments. We agree, 
moreover, most fully with the Commission's view as to the importance 
of securing for the High Courts a position of independence and the 
10 largest possible measure of freedom from pressure exerted for 
political ends. This object should, we think, be fully secured by 
the recommendation which we made in the last paragraph. -But, 
subject to the fulfilment of this requirement, the High Court is, in 
our view, essentially a provincial institution* indeed, as subsequent 
15 paragraphs show, we seek to secure for each High Court an admini- 
strative connection with the Subordinate Judiciary of the Province 
which we regard as of the highest importance, and which we think 
could not be maintained — or only in an atmosphere of mistrust and 
suspicion which would gravely detract from its advantages — ^if the 
20 Court were an outside body, regarded (as it would probably be) as 
an appanage of the Federal Government. Apart from these reasons, 
which we regard as conclusive, in favour of maintaining the present 
relationship between the High Courts and the Provincial Govern- 
ments (subject only to the modification required to bring the 
25 Calcutta High Court into the same position as that of the others), we 
are satisfied that the financial adjustments wdiich would be involved 
in any attempt to centralise the administration and financing of the 
High Courts would be of a far more complicated nature than the 
Commission appear to have supposed. 


■80 334. We observe that the Federal Legislature is to have an exclusive federal and 

powder to make laws touching the jurisdiction, powers and authority Provincial 
of all Courts in British India (except the Federal Court and the 
Supreme Court) with respect to the subjects on which it is exclusively 
competent to legislate, and that the Provincial Legislatures will Courts. 

85 similarly have power to make laws touching the jurisdiction, powers 
and authority of all Courts within the Province with respect to 
subjects on which those Legislatures are exclusively competent to 
legislate. It has been suggested that this would enable either the 
- Federal or a Pro\dncial Legislature, if they so desired, to deprive 

40 the High ‘Courts of much of their jurisdiction, and to transfer it to 
Courts of an inferior status, to the grave prejudice of the rights of 
His Majesty's subjects in India. In theory this is no doubt possible; 
but it is, in our view, a necessary consequence of the distribution 
of legislative powers which we recommend that both the Federal 
45 and Provincial Legislatures should have a law-making power 
for the purposes which we have mentioned, and, whatever use they 
inay make of it, we are satisfied that they will never willingly enact 
legislation which would prejudice or aSsct the status of the High 
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Courts. Our information is indeed that, so great is the confidence 
felt in the imi^artiality and ability of the High Courts, a converse 
policy is much more likely, if the jDast is any guide, to be adopted. 
But, in order that the position of the High Courts may be fully 
safeguarded, we recommend that the Governor- General and 5* 
Governors should be directed in their Instruments of Instruction 
to reserve for the signification of His Majesty's pleasure any Bill 
which in their opinion would so derogate from the powers of the 
High Court as to endanger the position which those Courts are 
under the Constitution Act clearly designed to fill. We think lO- 
that it is also of great importance that the powers of the High 
Courts referred to in the Committee's Eecords^ should be defined 
and confirmed by the Constitution Act, even w’here at present 
they rest on the authority of the Provincial Government. We 
should add that in later paragraphsS we make recommendations 15 
which are designed to confirm and strengthen the arrangements 
existing in many Provinces whereby the High Courts are given 
a large measure of control over the personnel of the Subordinate 
Judiciary; but we also think that provisions, settling definitely 
the nature of the administrative superintendence to be exercised 20 
by the High Courts over the Subordinate Courts in a Province, 
should find a place in the new Constitution 


oonstitu- 335. We think it desirable to explain the general efiect of our 

recommendations upon the High Courts. Their constitution will, as 
present, be laid down in the Constitution Act and the appointments 25 
* to them will remain with the Crown : the Constitution Act will, 
moreover, itself regulate more precisely than at present the nature 
and extent of the superintendence to be exercised by a High Court 
over the Subordinate Courts of the Province — ^the nature and extent, 
in fact, of what may be described as their administrative jurisdiction. 30 
No change will be made in their relations with the Provinces in 
regard to the administrative questions affecting their establishment 
and buildings, except that the Calcutta High Court will henceforth 
have relations in these respects with the Bengal Government direct 
and not, as at present, with the Central Government (which, even 35 
as matters stand, naturally consults the Bengal Government upon 
any proposals laid before it by the Court): but the supply required 
by the High Court will be determined by the Governor after consulta- 
tion with his Ministers, and will not be subject to the vote of the 
Provincial Legislature. As regards the juridical jurisdiction of the 40 
High Courts, in so far as this depends — as it mainly does depend — 
upon provisions of Indian enactments, it will henceforth be 
determined by enactments of that Legislature w’hich is competent to 
regulate the subject in respect of which questions of the High Court's 
jurisdiction arise: that is to say, it will be for the Federal Legislature 45 
alone to determine the jurisdiction of the High Court in respect of any 
matter upon which that Legislature has exclusive power to legislate^ 

1 Reoords [1902-33]. pp. 34-35, paras. 12-J3. 

* Infra, paras, 339-340. 
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for the Provincial Legislature to determine the jurisdiction of its 
High Court in respect of any exclusively provincial subject, and for 
both to determine (subject to the principles governing legislation 
in the concurrent field) in respect of any matter on which both Legis- 
5 latures are competent to legislate. It will thus be seen that the 
High Courts, under our proposals, will be institutions w^hich vnll not 
accurately be described as either federalised or provincialised. 

336. In concluding this portion of our Eeport we desire to call Protection 
attention to the importance of safeguarding the Judiciary from of Judiciary 
10 criticism in the Legislatures of their conduct in the discharge of * 

their duties. The rule and practice of Parliament protect the jn Legisla- 

Judiciary from such criticism in this country and we recommend tures. 
that adequate provision should be made to safeguard Judge m 
India also. 


15 The Subordinate Judiciary 

337. This subject is not mentioned in the White Paper, but there are N’ecessity 
aspects of it which seem to us of such importance that we think it forsectiring 
right to state our opinion upon them. The Federal and High Court 

Judges will be appointed by the Crown and their independence is of sub- 
20 secure; but appointments to the Subordinate Judiciary must neces- ordinate 
sarily be made by authorities in India who will also exercise a certain i'^dieiary* 
measure of control over the Judges after appointment, especially in 
the matter of promotion and posting. We have been greatly im- 
pressed by the mischiefs which have resulted elsewhere from a system 
26 under which promotion from grade to grade in a judicial hierarchy 
is in the hands of a Minister exposed to pressure from members of 
a popularly elected Legislature. Nothing is more likely to sap the 
independence of a magistrate than the knowledge that his career 
depends upon the favour of a Minister; and recent examples 
30 (not in India) have shown very clearly the pressure which 
may be exerted upon a magistracy thus situated by men who 
are known, or believed, to have the means of bringing infiluenee to 
bear upon a/ Minister. It is the Subordinate Ju^ciary in India who 
are brought most closely into contact with the people, and it is no 
86 less important, perhaps indeed even more important, that their inde- 
pendence should be placed beyond question than in the case of the 
superior Judges. We have given anxious consideration to this matter 
and our recommendations are as follows. 

338. A strict rule ought in our opinion to be adopted and enforced, Candidates 
40 though it would be clearly out of place in the Constitution Act seekij^ to 

itself that recommendations from, or attempts to exercise influence 
by, members of the Legislature in the appointment or promotion of ^fltionce 
any member of the Subordinate Judiciary are sufficient in themselves should be 
to disqualify a candidate, whatever his personal merits may be. We , 

45 would admit no exception to this rule, which has for many years ^ 

15 
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past been accepted without question in the Civil Service of the 
ITnited Kingdom. We do not for a moment suggest that Indian 
Ministers will be willing to adopt any lower standards; but this is 
e matter in which the right principle ought to be laid down at the 
very outset of the new constitutional order; and the observations 5 
wliich we have thought it our duty to mahe may perhaps serve in 
the future to strengthen the hands of Ministers who find themselves 
exjiosed to improper pressure from those whose standards may not 
be as high as their own. 


(a) The Civil Judiciary 


10 


3S9. In the case of Subordinate Judges and Munsifis, the Provincial 
Government — ^that is to say, the Governor advised by the appro- 
priate Minister — after consultation with the Public Sendee Com- 
mission and with the High Court should make rules defining the 
standard of qualifications for candidates seeking to enter the Judicial 15 
service. Candidates should be selected for appointment by the Public 
Service Commission, in consultation with the High Court, subject to 
any general regulations made by the Provincial Government as to 
the observance of communal proportions. The Minister w’ould be 
informed by the Commission of the candidate or the candidates 20 
selected by them, and the appointment would be made by the Governor 
on the Minister’s recommendation. The Public Service Commission 
would of course act in an advisory capacity only, but w'^e cannot 
conceive that any Minister would reject their advice or recommend 
an appointment without it. We think it of first importance that 25 
promotions from grade to grade or from the rank of Munsifi to that 
of Subordinate Judge, and also the leave and postings of Mimsiffs 
and Subordinate Judges, should be in the hands of the High Court, 
subject to the usual rights of appeal of the officer affected. 


340. In the case of District Judges or additional District Judges, first 30 
appointment should, if the candidate is a member of the Indian Civil 
S^evioe, be made by the Governor on the recommendation of the 
Minister, after consultation with the High Court. A recommendation 
by the Minister for the appointment of a member of the subordinate 
judicial service should only be made with the approval of the Public 35 * 
Sendee Commission and of the High Court. A recommendation for 
a direct appointment from the Ear should be made from 'among 
persons nominated by the High Court, subject to any general regula- 
tions in force regarding communal proportions. A District Judge 
should only be promoted (except in the case of automatic time scale 40 
promotions) on a recommendation by the Minister after consultation 
with the High Court; and the same rule should apply to postings. 

In all the cases covered by this paragraph we think that the Governor 
should have a discretion to reject a recommendation if he does not 
concur with it. 45 
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(b) The Criminal Magistracy 

341. In the case of deputy magistrates, sub-deputy magistrates and Deputy 
tehsildars, the High Court hare little knowledge of their judicial ^^strates 
work, and none at all of the work which a large number of ^them tehsildars. 

5 perform in their executive or administrative capacities. Candidates 
for a first appointment to these posts should be selected by the 
Public Service Commission, and the appointment should be made 
from the candidates so selected by the Governor on the recommenda- 
tion of the Minister. In the case of subsequent promotions or 
10 postings, the Minister should ask for the recommendations of the 
district magistrate, in consultation, where necessary, wdth the 
Sessions Judge of the district in which the subordinate^ magistrate 
works; and we think that, if these recommendations are disregarded, 
some machinery should be devised for bringing the matter to the 
15 notice of the Governor. 


15 A 
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(5) COMMEECIAL AXD OTHER FORMS OF DISCRIMINATION 

342. The importance attached in this country to this part of 
the Indian constitutional problem has been much misunderstood 
in India. We believe that our first duty is to define it in such a way 
PS to remove this misunderstanding. In our view the problem is 5* 
aivisible into two entirely separate issues. The only one of these 
ibsues dealt with in the White Paper is the question of administrative 
and legislative discrimination against British commercial interests 
and British trade in India. With this issue we deal in detail in 
later paragraphs.^ 10 


343. The other issue, w'hich we now proceed to consider, is 
that of discrimination against British imports. As is well known, 
the fiscal relations between the United Kingdom and India have 
now been regulated for some thirteen years by the recommendations 
of the Joint Committee on the Bill of 1919 — commonly known as 15** 
the Fiscal Convention. It is a commonplace that the exact scope 
and effects of this Convention have arfforded much ground for dis- 
cussion, and that the Convention has not — as indeed could hardly 
have been expected — succeeded in placing beyond controversy the 
rights and duties of the two parties to it. But, with the passing of 20- 
a new Constitution Act on the lines of the recommendations which 
we make in this Keport, the Convention, in its present form at all 
events, will necessarily lapse; and, unless the Constitution Act 
otherwise provides, the Federal Legislature will enjoy complete 
fiscal freedom, with little in the nature of settled tradition to guide 25- 
its '^relationship in fiscal matters with this country. The difficulties 
which would be likely to arise from this uncertainty would, more- 
over, find a fruitful source of increase in that atmosphere of mis- 
understanding to which we have alluded. It is suggested in India' 
that, in seeking to clarify the fiscal relations between India and 30 
themselves, His Majesty’s Government are seeking to impose 
unreasonable fetters upon the future Indian Legislature for the 
purpose of securing exceptional advantages for British, at the 
expense of Indian, trade. The suggestion is without foundation, 
but can be countered only by clear proposals which will show how 35" 
false it is. On the other hand, statements of a very disturbing 
character have been made from time to time by influential persons 
in India# which have aroused suspicions and doubts in the United 
Kingdom. In these circumstances, appropria{be provisions in the 
Constitution Act may serve the double purpose of facilitating the 40 
transition from the old to the new conditions, and of reassuring 
sensitive opinion in both countries. Certainly, such provisions 
would in no way imply a belief that there is real ground for the 
apprehensions entertained on either side. 


1 Infra j paras. 347 — 365. 
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844. But in making our recommendations to this end, we wish The Fiscal 
to make it clear at the outset that we contemplate no measure which Convention 
would interfere with the position attained by India as an integral 
part of the British Empire through the Fiscal Convention, tion. 

-5 Fears have, indeed, been expressed lest the exercise by the Indian 
Legislature of the powers contemplated in the Convention 
might result in the imposition of penal tariffs on British goods 
or in the application to them of penally restrictive regulations 
with the object not, of fostering Indian trade, but of injuring and 
10 excluding British trade. The answer to these fears is that the 
Convention could never, in fact, have been applied in aid of such a 
policy; and we have been assured by the Indian Delegates that 
there will be no desire in India to utilise any powers they may enjoy 
under the new Constitution for a purpose so destructive of the 
15 conception of partnership upon which all our recommendations are 
based. But, if this be so, it would be clearly of great advantage to 
allay the fears of which we have spoken by a declaration through 
and under the Constitution Kct of the principles governing the 
relations between the two countries. The machinery of the Governor- 
:20 General’s special responsibilities, supplemented by his Instrument 
of Instructions, offers India and the United Kingdom the oppor- 
tunity of making such a declaration of principles, while at the same 
time ensuring the necessary flexibility in their interpretation and 
application. 


^25 345. We therefore recommend that to the special responsi- Governor- 

bilities of the Governor-General enumerated in the White Paper 
there should be added a further special responsibility defined in a special 

some such terms as follows: — ‘‘The prevention of measures, r^ponsi- 

legislative or administrative, which would subject British goods, hility 
:30 imported into India from the United Kingdom, to discriminatory 

or penal treatment”^ But, as it is important that the scope which ^imination 
we intend to be attached to the special responsibility so defined ag^i^t 
should be explained more exactly than could conveniently be 

expressed in statutory language, we further recommend that the 
:35 Governor-Generars Instrument of Instructions should give him 
full and clear guidance. It should be made clear that the imposition 
of this special responsibility upon the Governor-General is not 
intended to affect the competence of his Government and of the 
Indian Legislature to develop their own fiscal and economic policy; 

40 that they will possess complete freedom to negotiate agreements 
with the United Kingdom or other countries for the securing of 
mutual tariff concessions; and that it will be his duty to intervene 
in tariff policy or in the negotiation or variation of tariff agreements 
only if in his opinion the intention of the policy contemplated 
46 is to subject trade between the United Kingdom and India 
to restrictions conceived, not in the economic interests of India but 
with the object of injuring the interests of the United Kingdom. 

It should further be made clear that the “discriminatory or penal 


^ See also infra^ para. 471. 



206 


treatment” covered by this special responsibility includes both 
direct discrimination (whether by means of differential tariff rates 
CL by means of differential restrictions on imports) and indirect 
discrimination by means of differential treatment of various types 
.f products; and that the Governor- General’s special responsibility 5 
could also be used to prevent the imposition of prohibitory 
tariffs or restrictions, if he were satisfied that such measures 
were proposed with the intention already described In all 
these respects, the words would cover measures which, though not 
discriminatory or penal in form, would he so in fact. 16 
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346. But although the Instrument of Instructions affords 
the means of defining more fully than would be possible in the Act 
itself the scope and purpose of the special responsibility which the 
Act should confer, even this document cannot conveniently be 
utilised as the means of explaining the broad principles upon which 15 
in our view the future trade relations between India and the United 
Kingdom should be based We wish therefore to express our own 
conception of these principles. We think that the United Kingdom 
and India must approach their trade problems in a spirit of 
reciprocity, which views the trade between the two countries as a 26 
whole. Both countries have a wide range of needs and interests; 
in some of these each country is complementary to the other, while 
in some each has inevitably to look rather to a third country for 
satisfactory arrangements of mutual advantage. The reciprocity 
which, as partners, they have a right to expect from each other 25 
consists in a» deliberate effort to expand the whole range of their 
trade with each other to the fullest possible extent compatible with 
the interests of their own people. The conception of reciprocity does 
not preclude either partner from entering into special agreements 
with third countries for the exchange of particular commodities, 36 
where such agreements offer it advantages which it cannot obtain 
from the other; but the conception does imply that, when either 
partner is considering to what extent it can offer special advantages 
of this kind to a third country without injustice to the other partner, 
it will have regard to the general range of benefits' secured to it by the 35 
partnership, and not merely to the usefulness of the partnership in 
relation to the particular commodity under consideration at the 
moment. 
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347. We turn now to the other issue presented by this Chapter 
of our Beport, namely, the prevention of discrimination against 46 
British trade in India.' The Second Bound Table Conference in 
1931 adopted a resolution to the effect that there should be no ' 
discrimination between the rights of tKe British mercantile com- 
munity, firms and companies, trading in India and the rights of 
Indian-born subjects. Witnesses who appeared before us spoke in 45 
the same sense and the British-India Delegation, in their Joint 
Memorandum, state that on the question of principle there has 
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aiwa\s betai a substantial measure of agreement in India. On the 
other hand, we have been assured no less strongly by those who 
represent British commercial interests that they ask for no exceptional 
or preferential treatment for British trade as ' against Indian trade 
5 Their policy is. in fact, one of a fair field aiid no favour The 

question, therefore, resolves itself into a consideration of the best 
method of giving practical effect to the avowed policy and intentions 
of a'll concerned. It may, indeed, be asked why, in view of the 
assurances of which we have spoken, it is necessary to deal with this 
10 matter at all in the Constitution Act, and to this our answer must 
be that, here again, utterances have been made which could not fail 
to give rise to suspicions and doubts, and that statutory provision 
by way of re-assurance is an evident necessity 


348. Discrimination may be of two kinds, administrative or Admimstra- 

15 legislative We are satisfied that, with regard to administrative erimi^akon. 

discrimination, a statutory prohibition would be not only imprac- 

ticable but useless, for it would be impossible to regulate bv any 
statute the exercise of its discretion bv the Executive. We agree, 
however, with the proposal m the White Paper^ that the Governor- 
20 General and Governors in their respective spheres should have 
imposed upon them a special responsibility for the prevention of 
discrimination, thus enabling them, if action is proposed by their 
Ministers which would have a discriminatory effect, to intervene 
and, if necessary, either to decline to accept their advice or (as the 
25 case may require) to exercise the special powers which riow from 
the possession of a special responsibility. But, if our subsequent 

recommendations on the subject of legislative discrimination are 
accepted, we think it should be made clear in the Constitution Act 
that this specia?! responsibility extends to the prevention of adminis- 
30 trative discrimination in any of the matters in respect of which 
provision against legislative discrimination is made under the Act. 


349. We have said that it is in our view impossible to attempt Legislative 
any precise definition, with a view of its prohibition, of administraihj-e 
discrimination. Legislative discrimination, however, stands upon a 
35 different footing, and it is in our judgment possible to enact provisions 
against it We do not forget that to the Statutory Commission the 
technical objections to any attempt to define discriminatory legisla- 
tion in a constitutional instrument seemed decisive^: but we observe 
that the Federal Structure Committee in their Fourth Beport, which 
40 was adopted by the Second Bound Table Conference, saw 

reason to doubt that an experienced parliamentary draftsman would 
be able to devise an adequate and workable formula, which it would 
not be beyond the competence of a court of hAv to interpret and 
make effective ” The opinion of a body which contained so many 
45 distinguished lavyeis must carry great weight, and we concur with 

^ White Paper, Proposals 18 and 70. 

® Report, Vol. H, para. 156. 
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them in thinking that the attempt should be made. We do not 
think that the White Paper proposals cn the subject are very clear 
or precise, and in the paragraphs which follow we shall indicate the 
statutory provisions which, as it seems to us, ought to find a place 
in the Constitution Act. 5 


General 3o0. We think it right to make by way of preface some general 

considera- observations. Firstly, we express our entire agreement with the 
tions. statement of the British-India Delegation in their Joint Memorandum 

“that a friendly settlement by negotiation is by far the most appro- 
priate and satisfactory method of dealing with this complicated 10 
matter,” and we ‘>hall have certain suggestions to make later on this 
aspect of it. Secondly, we are of opinion that these arrangements 
can only be extended to include the relations between India and other 
parts of His Majesty’s Dominions by mutual agreement. Lastly, 
we think that, so far as possible, any statutory enactment should 15 
be based upon the principle of reciprocity. 


351. Subject to what we say hereafter on the question of recip- 
rocity, we are of opinion (1) that no law^ restricting the riglit of entry 
into British India should apply to British subjects domiciled in the 
United Kingdom; but there should be a saving for the right of the 20 
authorities in India to exercise any statutory powers which they 
may possess to exclude or remove undesirable persons, whether 
domiciled in the United Kingdom or elsewhere; and (2) that no law 
relating to taxation, travel and residence, the holding of property, 
the holding of public office, or the carrying on of any trade, business, 25 
or profession in British India, should apply to British subjects 
domiciled in the United Kingdom, in so far as it imposes conditions 
or restrictions based upon domicile, residence or duration of residence, 
language, race, religion, or place of birth. 


Laws 
imposing 
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Companies regards companies, we are of opinion (1) that a company 30 

inco^orated incorporated now or hereafter in the United Kingdom, should, 
in the when trading in India, be deemed to have complied with the 
Kn^m provisions of any Indian law relating to the place of incorporation o£ 
an^n India, companies trading in India, or to the domicile, residence or duration 

of residence, language, race, religion, descent or place of birth, 35 
of the directors, shareholders, or of the agents and servants of such 
companies; and (2) that British subjects domiciled in the United 
Kingdom who are directors, shareholders, servants or agents of a 
company incorporated now or hereafter in India should be 
deemed to have complied with anj conditions imposed by Indian 40 
law upon companies so incorporated, relating to the domicile, residence 
or duration of residence, language, race, religion, descent or place of 
birth, of directors, shareholders, agents or servants. 

^ “ Law ’’throughout these paragraphs is intended toinoludeauy regulations, 
hye-laws, etc., by whomsoevermade, having the force of law. 
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35B. There should however be reciprocity between India and the Provisions 
United Kingdom ; and accordingly if a United Kingdom law imposes 
in the Uu’tod Kingdom upon Indian subjects of His Majesty doniicilc'd reciprocity, 
in India or upon companies incorporated in India conditions, re- 
5 strictions or requirements in respect of any of the above matters 
from which in India British subjects domiciled in the United 
Kingdom and companies incorporated in the United Kingdom would 
otherwise be exempt, the exemption enjoyed by the latter would 
pro tanio cease to have effect. 


10 354. We thmk that separate provision should be made for the case Shipping, 

of ships and shipping; and it should be enacted that ships registered 
in the United Kingdom are not to be subjected by law in British 
India to any discrimination whatsoever, as regards the ship, officers 
or crew, or her passengers or cargo, to which ships registered in 
15 British India would not be subjected in the United Kingdom. 


355. We are satisfied that there would have to be certain exceptions. Exceptions. 
Thus, the statutory provisions which we have suggested ought not to 
affect any laws in force at the commencement of the Constitution 
Act, or laws which exempt from taxation persons not domiciled or 
20 resident in India. 


356. A further exception seems necessary in connection with Bounties 
the Indian Acts, Federal or Provincial, which authorise the payment 
to companies or firms of grants, subsidies or bounties out of public 
funds for the purpose of encouraging trade or industry in India 
25 A Committee, known as the External Capital Committee, in 
1925 recommended that certain conditions should be attached 
to grants of this kind and their recommendations were adopted, 
and have since that date been acted upon, by the &ovemraent 
of India. These seem to us to have been conceived in a very 
30 reasonable spirit, and we do not think that any objection could be 
taken to them. But we think that a distinction may properly 
be drawn between companies already engaged, at the date of 
the Act which authorizes the grant, in that branch of trade 
or industry which it is sought to encourage, and companies which 
36 engage in it subsequently; and we therefore recommend that inTihe 
case of the latter it may be made a condition of eligibility for the 
grant that the company should be incorporated by or under Indian 
law, that a proportion of the directors (which should, we think, not 
exceed one half of the total number) shall be Indians, and that the 
40 company shall give such reasonable facilities for the training of 
Indians as the Act may prescribe. In the case of the former, the 
reciprocal provisions which we have suggested would continue to 
apply, and the company should be equally eligible to participate in 
the grant with Indian companies. 
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857 But it will still be the duty of the Governor- General and o£ 
the Governors to exercise their discretion in giving or withholding 
their assent to Bills. And vre think that the Instrument of Instruc- 
tions should make it plain, as we have already indicated in connection 
vdth the Governor-GeneraBs special responsibility in relation 5> 
to tariffs, that it is the duty of the Governor-General and of 
the Governors, in exercising their discretion in the matter of assent 
to Bills, not to feel themselves bound by the terms of the statutory 
prohibitions in relation to discrimination, but to withhold their 
assent from any measure which, though not in form discriminatory, 10’ 
would m their judgment have a discriminatory effect have 

made, w’e hope, sufficiently plain the scope and the nature of the 
discrimination which we regard it as necessary to prohibit, and we 
have expressed our belief that statutory prohibitions should be 
capable of being so framed as generally to secure what we have in 15 
view. We are conscious, however, of the difficulty of framing 
completely watertight prohibitions and of the scope which ingenuity 
might find for complying with the letter of the law^ in a matter of this 
kind while violating its spirit. It is, in our view, an essential con= 
comitant of the stage of responsible government which our proposals 20' 
are designed to secure that the discretion of the Governor- General 
and of the Governors in the granting or withholding of assent to all 
Bills of their Legislature should be free and unfettered; and, in 
this difficult matter of discrimination in particular, we should not 
regard this condition as fulfilled if the Governor- General and 25 
Governors regarded the exercise of their discretion as restricted by 
the terms of the statutory prohibitions. We further recommend 
that the Instrument of Instructions of the Governor-General and 
the Governor should require him, if in any case he feels doubt 
whether a particular Bill does or does not offend against the 30' 
intentions of the Constitution Act in the matter of discrimination, 
to reserve the Bill for the signification of His Majesty’s pleasure. 

We need hardly add that the effect of our recommendations, for the 
statutory prohibition of certain specified forms of discrimination 
would lay open to challenge in the Courts as being ultrq vires any 35 
legislative enactment which is inconsistent with these prohibitions, 
even if the Governor-General or the Governor has assented to it. 


358. Our attention has been called to the question of the qualifica- 
tions required for the practice of the different professions in India, and 
the suggestion has been made that persons holding United Kingdom 40 
qualifications ought to be secured a statutory right to practise in 
India by virtue of those qualifications The case of medical practi- 
tioners has features of its. own and we deal with it separately in the 
paragraphs which follow: but with regard to professional qualifica- 
tions in general we are unable to accept the suggestion. Except in 4& 
certain cases in which a qualification has been specially recognised 
by or under some Indian law as giving a title to practise, persons 
holding United Kingdom qualifications at present follow their 
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proteb&ioiis in India witiiout restraint, but have always been subject 
to such re=^trictions as tlie present Indian Legislatures might have 
imposed We think that the Indian Legislatures of the future should 
equally be free to prescribe the conditions under which the practice of 
o profes«Jions generally is to be carried on. But it seems to us that the 
vested interests of those who are practising a profession in India at 
the commencement of the new Constitution Act may properly be 
safeguarded ; and we think that they should have a right to continue 
to practise notwithstanding any future Act which may be passed by 
10 any Indian Legislature requiring Indian qualifications as a condition 
of practice. We may however be permitted to express the hope that, 
when the different professions in India become, as we hope they will, 
organised and controlled by their own governing bodies, arrange- 
ments will' be freely made with the corresponding bodies in the 
15 United Kingdom for the mutual recognition in both countries of the 
qualifications prescribed by each, or at least that mutual facilities 
will be given for their acquisition. 

359. On the assumption that Burma will be separated from British 
India w’e think that British subjects domiciled in India ought to be 

20 accorded in Burma the same treatment which would be' given in 
India to British subjects domiciled in the United Kingdom, same as 
regards the right of entry into Burma, on which, in view of the special 
eircumstanees, we shall have recommendations to make in due course. 

These matters would fall to be dealt with in the separate 
25 legislation which will be required to establish the new con- 
stitutional machinery in Burma; but it will also be necessary 
to consider to what extent corresponding treatment should be 
accorded in India to British subjects domiciled in Burma, provision 
for which would find a place in the Indian Constitution Act; and OTir 
30 recommendations on this matter also will be found in that Section 
of our Beport which deals with Burma, 1 

360. We have expressed our concurrence with the statement in the 
British-India Joint Memorandum that "a friendly settlement by given for 
negotiation is by far the most appropriate and satisfactory method*' 

35 of dealing with the question of discrimination. At the first Bound 

Table Conference the Beport of the Minorities Sub-Committee waf? future, 
adopted which contained a paragraph to the effect that there should 
be no discrimination between the rights of the British Mercantile 
community trading in India and the rights of Indian bom subjects, 

40 and that “an appropriate Convention based on reciprocity should 
be entered into for the purpose of regulating these rights/' It was 
suggested by somie that a Convention for this purpose should be 
negotiated forthwith, and it was argued that in that event statutory 
provision in the new Constitution would he rendered unnecessary. 

45 We have no doubt however that such a Convention, designed to 
regulate rights under a new constitutional order, could not with 
propriety be made except with the new Indian Oovemment, and 
‘ that the proposal made in January, 1931, was "for that reason 


Infra, paras. 471-476. 
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impracticable. Xevertlieless, since we hold strongly that the 

conventional is preferable to the statutory method, and that agree- 
ment and goodwill form the most satisfactory basis for commercial 
relations between India and this country, we think that there 
should be nothing in the Constitution which might clo^e the 5 
door against a Convention. We recommend accordingly that 

Sis Majesty, if satisfied that a Convention has been made between 
His Majesty’s Government in the United Elingdom and the new 

Government of India covering the matters with which we have 

already dealt in this chapter of oiir Beport, and that the necessary 10 

legislation for implementing it has been pass^ed by Parliament and 

by the Indian Legislature, should be empowered to declare by Order 
in Council that the statutory provisions in the Constitution Act 
shall not apply so long as the Convention continues in force between 
the two countries. It may be said that the practical result will be 15 
exactly the same, and this no doubt is true; but the merit of the 
proposal, as we see it, is that it would enable the Indian Government 
and Legislature, if they so desire, to substitute a voluntary agree- 
ment for a statutory enactment, and would therefore give to the 
arrangements for the reciprocal protection of British subjects in 20 

India and the United Kingdom respectively the conventional basis 

which in our judgment it is most desirable that they should have. 


Medical Qualifications 

361. The question of the mutual recognition of medical practitioners 
in the United Kingdom and British India has unhappily become a 25 
matter of political controversy in India during the last few years; 
and, in view of its importance to both countries, it seems desirable 
that we should describe shortly the present position. The Medical 
Act, 1886, empowers His Majesty by Order in Council to apply the 
Act to any British possession "'which in the opinion of His Majesty 30 
affords to the registered medical practitioners of the United Kingdom 
such privileges of practising in the said British possession ... as to 
TTir Majesty may seem just”. The Act has been applied to British 
India, in view of the recognition there accorded to practitioners 
registered in the United Kingdom; and this entitles any person 35 
who holds an Indian medical diploma recognised for the time being 
by the General Medical Council as "furnishing a sufficient guarantee 
of the possession of the requisite knowledge and skill for the efficient 
practice of medicine, surgery and midwifery” to be registered on 
application in the United lUngdom medical register. The Act also 40 
provides that, where the General Medical Council have refused to 
recognise a medical diploma for this purpose, the Privy Council, 
on application being made to them, may, if they think fit, after 
considering the application and after communication with the 
General Medical Council, order the latter to reoogmse the diplonaa, 45 
and the Council are thereupon under a statutory obligation to do so. 

It will thus be seen that,' though the Act is* based upon the principle 



of reciprocity, the General ^Medical Council is not compelled to give 
an automatic recognition to each and every diploma conferred 
in the other countries to which the Act applies, but is entitled, 
subject to an appeal to the Privy Council, to satisfy itself that any 
5 particular diploma is such as to furnish a sufficient guarantee of the 
possession of the requisite medical knowledge and skill. We under- 
stand that, in countries where there is some central authority 
corresponding to the General Medical Council, the Council is accus- 
tomed to consult that body for the purpose of satisfying itself that a 
10 particular diploma about which perhaps a question has been raised 
aSords the guarantee required; but where such body does not 
exist, the Council must of course make its own inquiries. We should 
point out that the General Medical Council in the United Kingdom 
does not itself confer medical degrees. It keeps the medical register; 
15 that is to say, a register of medical practitioners who have passed a 
qualifying examination in medicine, surgery, and midwifery, held by 
Universities in the United Kingdom and certain other bodies, in 
which a standard of proficiency satisfactory to the Council has 
been attained; and the Council, though thev do not themselves 
20 examine, are thus able in effect to secure that the qualifying 
examinations and the standard of proficiency are adequate. 


362. Until very recently there was no central body in India corres- Withdrawal 
ponding to the General Medical Council, and therefore no authority 
with power to secure and maintain a common standard for the medical Indian 
25 qualifications evidenced by the diplomas recognized by the various medical 
provincial Medical Councils in India. It appears that there was in 
consequence a considerable variation in the standards adopted by 
these bodies, and the Council some four years ago took the drastic 
step of refusing any longer to accord recognition to Indian medical 
30 diplomas, as the Indian Legislature had refused to provide the 
money for a system of inspection which would have been acceptable 
to the General Medical Council pending the establishment of a 
system of inspection by an All-India Medical Council. It is perhaps 
not surprising that the action of the Goimcil caused resentment and 
35 protest. It was believed by many that political, or at least ulterior, 
motives lay behind it; but no one who is aware of the integrity and 
independence of the Council, and its complete dissociation from every 
kind of political influence, can doubt that it was inspired solely by a 
desire to promote the interests of medical education and to secure 
40 the highest standard of proficiency in those who claimed to be 
admitted to the United Kingdom register. On the merits of the 
dispute we are not of course competent to pronounce, nor are we 
able to say whether the Council might have achieved their purpose 
in some way less likely to wound Indian susceptibility; but of the- 
45 purity of its intentions we cannot entertain any doubt, and it is to 
be regretted that none of those affected thought fit to avail himself 
cf the right of appeal to the Privy Coimcil and to obtain a decision 
from a body whose impartiality could not be questioned. 
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863. The controversy has bad, at any rate, one satisfarctory ivsult; 
for the Indian Legislature have now passed an Act known as the 
Indian ^Medical Council Act, 1933, which sets up a iledical Council 
for the whole of British India with substantially the same functions 
tis those of the General Medical Council in the United Kingdom. 5 
This x\ct sets out in the First Schedule the medical qualifications 
granted by medical institutions in British India, which are to be 
recognised for the purposes of the Act, and gives the Council power 
to secure by inspection and, in the last resort, by the withdrawal of 
recognition an adequate standard of proficiency. In the Second 10 
Schedule are set out the medical quaMcations granted by medical 
institutions outside British India which are to be recognized for 
the purposes of the Act, and in this list are included the registrable 
qualifications granted by licensing bodies in the United Kingdom 
which admit to the United Kingdom medical register. These are 16 
to continue unaltered for a period of four years, but the Council are 
empowered to enter into negotiations with the authority in any 
country outside British India entrusted with the maintenance of 
a register of medical practitioners for the settlement of a scheme 
for the reciprocal recognition of medical qualifications The Governor- 20 
General is. to be informed of the decisions of the Council to recognise 
or refuse to recognise the medical qualifications proposed by the 
authority abroad for recognition in British India; and he is to frame 
c* new Schedule (to become effective four years after the commence- 
ment of the Act) which will comprise the medical qualifications 25 
thereafter to be recognised Provision is also made enabling the 
Governor-General in Council after the expiration of four years to 
amend the Schedule and to add further qualifications, or to recognise 
only qualifications granted before or after a specified date. It will 
thus be seen that the Governor-General in Council would, on the 30 
representations of the Indian Medical Council, be free to withdraw 
at any time after the expiration of four years the recognition in 
British India secured to medical practitioners on the United Kingdom 
medical register, though there is a saving for all medical qualifications 
granted previously. B5 


364. We appreciate and sympathise with the efforts of the Indian 
medical profession to put its hou?e in order, and we hope that 
co-operation between the two Councils (for we are convinced that 
good mU is not lacking on either side) will go far to ensure an amicable 
and agreed solution of the present difficulty. We are of 40 
opinion that the Indian Medical Council Act, with only slight 
modifications, can be made the basis of a permanent and satisfactory 
arrangement. The references in the Act to the Governor-General in 
‘Council will in any event require modification under the new Con- 
stitution, and at first sight it would appear that it would be ?ufficient 46 
to substitute a reference to the Goyemor-Genei:|l^,i.e., the- Governor- 
General advised by his Mi^iisters, ^sineo this is a matter falling within 
the ministerial sphere. Hut we confess that we should find difficulty 
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ia agreeing that the Governor-General is an appropriate authority for 
determining whether any particular qualification should be recog- 
nised; for this is not a matter of policy, but one which involves 
technical and professional considerations. We think that the true 
'O solution IS to be found m an adaptation of the provisions in the United 
Kingdom Act which we have mentioned above, whereby any’ refusal 
by the General Medical Council to recognise a medical diploma 
granted abroad may be made the subject of an appeal to the Privy 
Council; and we suggest that if after the expiration of four years 
10 the Indian Medical Council proposes to withhold recognition of any 
of the United Kingdom quahfications set out in the Second Schedule 
to the Indian Act, an appeal should lie to the Privy Council, who?e 
decision should be final. The Act of 1886 requires the Privy Council, 
before giving its decision on a refusal to recognise a diploma gi*anted 
15 abroad, to communicate with the General Medical Council, and there 
should be a corresponding provision that in the converse case there 
should be communication with the Indian Medical Council; but w^e 
are disposed to think that the law should be amended so as. to 
provide that in either case both Councils should be communicated 
:20 with before the decision of the Privy Council is given. We hope that 
before the four years have expired, as a result of joint action between 
the two Councils, the General Medical Council will have seen its 
way to restore its recognition of Indian diplomas, and that dis- 
cussions may proceed between them free from political influence o^ 

25 bias and with the sole object of promoting the interests of medical 
education in both countries. 

365. There is one aspect of this question which seems, to us to Indian 
present special features. It is not necessary to emphasise the Medical 
importance of the Indian Medical Service from the military point Service. 

30 of view; and in our opinion the members of the Service ought, by 
virtue of the commissions which they hold, to be deemed to pos?es& 
all necessary statutory qualifications entitling them to practise. The 
same principle should apply to members of the Eoyai Army Medical 
Corps and of the Eoyai Air Force Medical Service. 


35 Fundamental Bights 

366. The question of so-called fundamental rights, which was much A declara- 
discussed at the three Bound Table Conferences, was brought to our 
notice by the British-India Delegation, many members of which im- 
were anxious that the new Constitution should contain a declara- practicable, 
40 tion of rights of different binds, for reassuring minorities, for 
asserting the equality of all persons before the law, and for 
other like purposes ; and we have examined more than one 
list of such rights ,v^hich have been compiled. The Statutory 
Commission observe with reference to this subject: — ‘'We are 
45 aware that such provisions have been inserted in many Constitu- 
tions, notably in those of the European States formed after the war. 
Experience, however, has not shown them to be of any great practical 
value. Absiaract declarations are useless, unless there exist the wiU 
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and the means to make them effective /'I With these observations 
we entirely agree and a cynic might indeed find plausible arguments, 
in the history during the last ten years of more than one country, 
for asserting that the most effective method of ensuring the 
destruction of a fundamental right is to include a declaration of its 5 
existence in a constitutional instrument. But there are also strong 
practical arguments against the proposal, which may be put in the 
form of a dilemma* tor either the declaration of rights is of so 
abstract a nature that it has no legal effect of any kind, or its legal 
effect will be to impose an embarrassing restriction on the powers 10 
of the Legislature and to create a grave risk that a large number of 
laws may be declared invalid by the Courts because inconsistent 
with one or other of the rights so declared. An examination of 
the lists to which we have referred shows very clearly indeed that 
this risk would be far from negligible. There is this further objection, 15 
that the States have made it abundantly clear that no declaration 
of fundamental rights is to apply in State territories ; and it would 
be altogether anomalous if such a declaration had legal force in 
part only of the area of the Federation. There are however one 
or two legal principles which might, we think, be appropriately 20 
embodied in the Constitution, and we direct attention to them in the 
paragraphs which follow. There are others, not strictly of a legal 
kind, to which perhaps His Majesty will think fit to make reference 
in any Proclamation which He may be pleased to issue in connection 
with the establishment of the new order in India. 25 


367. Among the proposals in the White Paper is one which w'ould 
for^olding beyond the power of any Legislature in British India to make 

public office, laws (with certain exceptions) subjecting any British subject to 
any disability or discrimination in respect of a variety of specified 
matters, if based upon religion, descent, caste, colour or place 30 
of birth. 2 This proposal seems to us too wide and we understand 
that His Majesty "s» Government have, after consultation with the 
Government of India, arrived at the same conclusion. We agree 
that some declaration of the general rights of British subjects in 
India is required, but we think that it would be preferable to base 35 
it upon the existing section of the Government of India Act. We 
think that this declaration should provide that no British subject, 
Indian or otherwise, domiciled in India, shall be disabled from 
holding public office or ’from practising any trade, profession or 
calling by reason only of his religion, descent, caste, colour or place 40 
of birth; and it should be extended, as regards the holding of 

office under the Federal Government, to subjects of Indian States. 
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368. The proposal in the White Paper, however, contains a proviso 
which would, in one respect, stOl, further limit the effect of this 
narrower declaration of rights, namely, that “no law will be 45 
deemed to Be discrimmatory for this purpose on the ground 

only that it prohibits either absolutely or with exceptions the 


^ R<*port. Vbl. TT, para. 

^ White Paper, Propo-nl 122. 



sale or mortgage of agricultural land in any area or to any person 
not belonging to some class recognised as being a class of persons 
engaged in, or connected with, agriculture in that area, or which 
recognises the existence of some right, privilege or disability attaching 
5 to members of a community by virtue of some privilege, law or 
custom having the form of law/' This proviso is intended to cover 
legislation such as the Punjab Land Alienation Act, which is designed 
to protect the cultivator against the money lender. This is no doubt, 
a desirable object. Inasmuch, however, as the full effect of the 
10 proviso cannot be foreseen and may have the result that the legitimate 
interests of minorities may be impaired while they ate denied the 
right of appeal to the Courts for redress, we think that, in cases where 
the legitimate interests of minorities may be adversely affected and 
access to the courts is barred by this proviso in the Constitution, the 
15 Governor should consider 'whether his special responsibility for the 
protection of minorities necessitates action on his part. 


369. We think that some general provision should be inserted Expropria- 
in the Constitution Act safeguarding private property against 
expropriation, in order to quiet doubts which have been aroused property. 
20 in recent years by certain Indian utterances. It is obviously difficult 
to frame any general provision '^dth this object without unduly 
restricting the powers of the Legislature in relation particularly 
to taxation; in fact, much the same difficulties would be presented 

as those which we have discussed a*bove in relation to funda- 

25 mental rights. We do not attempt to define with precision the 

scope of the provision we have in mind, the drafting of which 

will require careful consideration for the reasons we have indicated; 
but we think that it should secure that legislation expropriating, or 
authorising the expropriation of, the property of particular 

30 individuals should be lawful only if confined to expropriation for 
public purposes and if compensation is determined, either in the 
first instance or on appeal, by some independent authority. General 
legislation, on the other hand, the effect of which would be to transfer 
to public ownership some particular class of property, or to 
35 extinguish or modify the rights of individuals in it, ought, we think, 
to require the previous sanction of the Governor-General or 
Governor (as the case may be) to its introduction; and in that 
event he should be directed by his Instrument of Instructions u> 
take into account as a relevant factor the nature of the provisions 
40 proposed for compensating those whose interests will he adversely, 
affected by the legislation. 


370. But there is a form of private property— perhat)S special 

more accurately described as ^‘vested interest" — co mmo n in India^ ** 

which we think requires mere specific protection. We lefer to 
45 of land or of tenure of land frees of land rte\^nue, or subfeot to pariM tenure of 
remissions of land revenue^ held under vaiious names (of which Taluk,, land free 
Inam, Wat^, Jag^ and Muafl are examples) throughout . Briti A of^ la^<i 
by various individuals or classes of in^viduals. SoiUe of thes^ revenue.. 
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grants date from Moghul or Sikh times and have been confirmed by 
the British Government* others have been granted by the British 
Government for services rendered. Many of the older grants are 
enjoyed by religious bodies and are held in the names of the managers 
for the time being. The terms of these grants differ: older grants 5 
are mostly perpetual, modern grants are mostly for three, or even 
two, generations. But, whatever their terms, a grant of this kind is 
always held in virtue of a specific undertaking given by, or on the 
authority of, the British Government that, subject in some cases 
to the due observance by the grantee of specified conditions, the 10 
rights of himself and his successors will be respected either for all 
time or, as the case may be, for the duration of the grant. A well- 
known instance of such rights is to be found in those enjoyed by the 
present Talukdars of Oudh, who owe their origin to the grant to 
their predecessors of sanads by Lord Canning, the then Governor- 15 
General, conferring proprietary rights upon all those who engaged to 
pay the jumma which might then, or might from time to time 
subsequently, be fixed, subject to loyalty and good behaviour; and 
the rights thus conferred were declared to be permanent, hereditary 
and transferable. 20 


371. It is not unnatural that the holders of privileges such as 
we have described should be apprehensive lest the grant of responsible 
government, and the consequent handing over to the control of 
Ministers and Legislatures of all matters connected with land revenue 
administration, should result in a failure to observe the promises which 25 
have been extended by Governments in the past to themselves or 
their predecessors in interest. Some of the claims to protection which 
have been urged upon us in this connection would be satisfied by little 
less than a statutory declaration which would have the effect of 
maintaining unaltered and unalterable for all time, however strong 30 
the justification for its modification might prove to be in the light^ of 
changed circumstances, every promise or undertaking of the kind 
made by the British Government in the past. We* could not con- 
template so far-reaching a limitation upon the natural consequences 
of the change to responsible government. We recommend, however, 35 
that the Constitution Act should contain an appropriate provision 
requiring the prior consent of the Governor- General or the Governor, 
as the case may be, to any proposal, legislative or executive, which 
would alter or prejudice the rights of the possessor of any privilege 
of the kind to which we have referred. 


372. We have considered whether similar provision should be 
' made to protect the rights of Zamindars and others who are the 
successors in interest of those in whose favour the Permanent Settle- 
ment of Bengal, Bihar and Orissa and parts of the United Provinces 
and Madras was made at the end of the 18th century. Briefly, the 45 
effect of this Settlement was to give a proprietairy righife in land to 
the dass described as Zamihdars, on the ' uiid^rstandidg that they 
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collected and paid to Government the revenue assessed on that 
land, which was fixed at rates declared at the time to be intended to 
stand unaltered in perpetuity. It is apparent that the position of 
Zcimindars under the Permanent Settlement is very different from 
•5 that of the indhddual holders of grants or privileges of the kind we 
have just described; for, while the privileges of the latter might, 
but for a protection such as we suggest, be swept away by a stroke 
of the pen with little or no injury to any but the holder of the vested 
interest himself, the alteration of the character of the land revenue 
10 settlement in Bengal, for instance, would involve directly or indi- 
rectly the interests of vast numbers of the population, in addition 
to those of the comparatively small number of Zamindars proper, 
a’nd might indeed produce an economic revolution of a most far- 
reaching character. Consequently, no Ministry or Legislature in 
16 Bengal could, in fact, embark upon, or at all events carry to a con- 
clusion, legislative proposals which would have such results, unless 
they had behind them an overwhelming volume of public support. 
We do not dispute the fact that the declarations as to the per- 
manence of the Settlement, contained in the Eegulations under 
20 which it was enacted, could not have been departed from by the 
British Government so long as that Government was in effective 
control of land revenue. But we could not regard this fact as 
involving the conclusion that it must be placed beyond the legal 
competence of an Indian Ministry responsible to an Indian 
25 Legislature, which is to be charged inter alia with the duty of 
regulating the land revenue system of the Province, to alter the 
enactments embodying the Permanent Settlement, which enact- 
ments, despite the promises of permanence which they contain, are 
legally subject (like any other Indian enactment) to repeal or 
80 alteration. Nevertheless, we feel that the Permanent Settlement 
is not a matter for which, as the result of the introduction of 
Provincial Autonomy, His Majesty’s Government can properly 

disclaim all responsibility. We recommend therefore that the 
Governor should be instructed to reserve for the signification of His 
85 Majesty’s pleasure any Bill passed by the Legislature which would 
alter the character of the Permanent Settlement. 


378. In concluding this chapter of our Eeport, we take the , 
opportunity of mentioning a topic which can conveniently be dealt 
with here, though it has no very direct connection with the question 
40 of discrimination or of fundamental rights. It has been urged on us 
that provision should *be made reqmring the English language to be 
the official language of the Eederation, or, more particulaarly, that 
English should receive legal status as the official language of the 
Constitution and of the superior Courts, and as one of the official 
45 languages of the Provincial Governments. In our judgment, no 
useful purpose would be served by a general declaration in the 
sense just indicated, and any such declaration would at once give 
rise to questions of great difficulty and complexity in relation to 
education. Our recommendations set out in this chapter include 

I 16 a 



language amongst the grounds upon which, in certain cases, dis- 
crimination IS to be inadmissible, and these recommendations will 
accordingly prevent any individual who falls within the scope of 
the protection of these provisions from being discriminated against 
on the ground that his mother tongue is English. Apart from this, 5 
we recommend that the Letters Patent issued to the High Courts 
shoizld prescribe English as the language of these Courts, and we 
think that the Constitution Act might well provide, as do the Statu- 
tory Rules made under the existing Government of India Act at 
the present moment, that the business of all the Legislatures is to be 10 
conducted in English, subject to appropriate provision ensuring the 
right of any member unacquainted with English to address the 
Legislature in the vernacular. At the present moment the language of 
the Subordinate Courts is laid down by each Provincial Government 
under provisions in the Codes of Civil and Criminal Procedure. We 15 
see no reason to suppose that the Provincial Governments will 
cease to exercise this power under the new Constitution or that they 
will exercise it in an unreasonable manner. 





(6) Constituent Powers 

374. The White Paper proposes (and we entirely concur) that, what- Meaning of 
ever the powers of the Indian Legislatures may be in relation to Acts of 
Parliament in general, they shall not extend to the enactment of any 
5 law affecting the provisions of the Constitution Act, except in so far as 
that Act itself empowers them to do so.^ By "‘constituent powers, 
therefore, we mean powers conferred by the Constitution Act upon 
some authority other than Parliament to vary specified provisions 
of the Act, whether or not such variation is required by the Act to bo 
10 subject to the approval of Parliament. 


375. We are satisfied that, though there are various matters in the Grant of 
Constitution Act w^hich after an interval of time, might in principle 
be left quite appropriately to modification by the Central or to Indistn 
Provincial Legislatures, as the ease may be, as subsequent experience Legislatures 
15 may show to be desirable, it is not practical politics here and now to 
attempt to confer such powders upon them. It would be necessary, 
not merely to decide what matters could thus be dealt with, but also 
to devise arrangements to ensure that the various interests affected 
by any proposed modification were given full opportunity to express 
20 their views, and that changes which they regarded as prejudicial to 
themselves could not be forced upon them by an inconsiderate 
majority. With a Constitution necessarily so framed as to preserve 
so far as may be a nice balance between the conflicting interests 
of Federation, States and Provinces, of minority and majority, 

25 and, indeed, of minority and minority, and with so much 
that is unpredictable in the effects of the inter-play of these 
forces, it is plain that it would be a matter of extreme difficulty to 
devise arrangements likely to be acceptable to all those who might 
be affqoted; and it would probably be found that the balance could 
60 only be preserved, and existing statutory rights only guaranteed, by 
a number of restrictions and conditions upon the exercise of the 
constituent powers which would make them in practice unworkable. 

But, whether or not this can reasonably be regarded as a defect in the 
Constituticn Act, we do not think that the question is one of 
35 immediate importance, since we should have felt bound in any 
event to recommend that the main provisions of the Act should 
remain unaltered for an appreciable period, in order to ensure that 
the Constitution is not subjected at the outset to the disturbances 
which might follow upon hasty attempts to modify its details. 


876. At the same time we are satisfied that there are various matters Constita* 
which must be capable, fmm the beginning, of modification and 
adjustment by some means less cumbrous and dilatory than othervrise 
amending legislation in Parliament. To meet this need, we recom- than by 
mend that the requisite powers for ensuring elasticity, where it is ^ 


^ White Paper, Proposal 110. 
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necessary, should be placed by the Act in the hands of His Majesty’s 
Government, but subject, nevertheless, to the control of Parliament. 

We may add that we could not, in any case, regard some of the 
provisions to which we think that this procedure should apply as 
apx^i^opi’isitely entrusted to any authority in India for amendment 5 
or modih cation. The White Paper proposes that the regulation of 
certain matters should be prescribed in detail by His Majesty in 
Council after the Constitution Act is passed, and that any subsequent 
variations should be effected in the same manner. Orders in Coimcil 
are commonly made upon the advice of Ministers without the inter- ID 
vention of Parliament, but there is also a well-established procedure, 
for which precedents are to be found in many Acts of Parliament, 
whereby both Houses of Parliament are enabled to consider and to 
approve the drafts of any proposed Orders before they are finally 
submitted to His Majesty; and in certain cases we think that this 15 
procedure "would be appropriate for the Orders in Council now under 
consideration. 


Adroinis- 3TT. The matters which, under the White Paper^ it is proposed to 
trative prescribe by Order in Council fall into two categories. The first 

matters, comprises: — 20 

(a) the payments (other than salary proper, which is to be 
fixed by the Act itself) to be made to the Governor- General, 
and Governors on their own account and that of their personal 
staffs; 

(b) the salaries and conditions of service of the Governor- 26 
General’s Counsellors; 

(c) the salaries, pensions, leave and other allow^ances of the 
Judges of the Federal Court and of the High Courts. 

We see no reason why, except in the case of (c),^ Parliament should 
desire to concern itself directly with these matters, the settlement of 3C 
which is in the nature of an executive function. 


Matters 378. But there are other matters to be prescribed^ which are of an 

essentially different nature: — 

be Tmder 

omitrolof (a) the percentage of income-tax which is to be assigned to 

Parliamiit.e Provinces and the basis on which that assignment is to he 35 

made; 

(&) the sum to be retained at the outset by the Federation 
out of the proceeds of taxes on income which would otherwise 
be assigned to the Provinces; 

(c) the basis on which the States are to contribute to federal 40 
revenues during the operation of federal surcharge bn income 
tax; 


^ White Paper, Proposals 10, 12, 152, 171. 

* Supra, para. 328. 

» White Paper, Proposals 37, 87, 106, 139, 141, 144. 
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{d) the subventions to be made from federal revenues to certain 
deficit Provinces; 

ie) the qualifications of electors to the Provincial and Federal 
Legislatures; the delimitation of constituencies; the method 

o of election of representatives of communal and other interests; 
the filling of casual vacancies and other ancillary matters; and 

if) the specification of the areas to be treated as Excluded 
and Partially Excluded, respectively. 


Some of these matters can scarcely be determined until after the 
10 Constitution Act is on the statute book; and to set out the others 
in the Act itself would add greatly to its length and complexity. 
We agree, therefore, that the method of procedure by Order in 
Council, with a power to modify subsequently by the same method, 
is both necessary and appropriate. We think that the same method 
15 should be applied to the revision or adjustment of provincial 
boundaries. 


379. In the determination of all matters in this second category, we Procedure 
think it essential that Parliament should have a voice; and we suggested, 
recommend that a provision should be included in the Constitution 
20 Act requiring every Order in Council relating to them to be laid in 
draft before both Houses of Parliament for approval by aflSrmative 
Eesolution. A procedure of this kind would, we think, enable 
Parliament to retain effective control over these subsidiary matters. 


380. We have given reasons for our conviction that a specific grant Besolutions 
25 of constituent powers to authorities in India is not at th-e moment a 

practicable proposition. We think, however, that a plan whereby amcShnent 
the new Legislatures can be associated with the modification hereafter by Indian 
of the provisions of the Act, or of any Order in Council, relating to 
the composition and the size of the Legislatures or the qualifi-cations 
30 of electors, is very desirable. It is, of course, competent for any 
Legislature in India to pass a Eesolution advocating a constitutional 
change, with a request that its Eesolution should be forwarded 
Bis Majesty’s Government for consideration, and for this no provision 
in the Constitution Act would be required. But in our view it ought 
35 hereafter to be possible, under specified conditions, for a responsible 
Government in India, with the approval of its Legislature, to be 
assured that any such Eesolution is actually taken into consideration 
by His Majesty’s Government and their decision upon it formally 
recorded. We recommend, therefore, that, where an Indian Legislature 
40 has passed a* Eesolution of this kind and has presented an Address to 
the Governor- General or Governor, as the case may be, praying that 
His Majesty may be pleased to communicate it to Parliament, iba 
Eesolution shall be laid before both Houses of Parliament not later 
than six months after its receipt, with a statement of the action 
45 which His Majesty’s Government propose to take upon it. 



Besoiations 
should be 
8 abject to 
certain 
conditions. 
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381, But we think that this procedure should be subject to the 
fcliowing conditions: — 

(а) that the Eesolution should be confined in scope to matters 

concerning the size and composition of. and the franchise for, the 
Legislatures; 5 

(б) that the Federal Legislature should have no power to 

propose an alteration in the size or composition of either Chamber 
which would involve a variation of the proportions of the seats 
allotted to the States and the Provinces respectively, or of the 
relative size of the two Houses: 10 

(c) that the procedure should not come into force until the 
expiry of ten years — ^in the case of a Provincial Legislature from 
the inauguration of Provincial Autonomy, and in the case of the 
Federal Legislature from the inauguration of the Federation; 
except that any Provincial Legislature should have power to 15 
propose the removal of the “application’' requirement and the 
lowering of the educational standard to literacy in the case of 
women voters^ at any time after the first election in the 
Province under the new Constitution; 

(d) that, as a guide to His Majesty’s Government and Parlia- 2) 
ment in this matter, the Governor-General or Governor, as the 
ease may be, should be required, in forwarding a Resolution, to 
state his own views on the question of its effect upon the interests 

of any minority or minorities; and, finally, 

(e) that the Eesolution should have been proposed on the 25 
motion and on the responsibility of the Federal or Provincial 
Ministers, as the case may be. 

^ iSiupra, para. 136. 
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(7) The Secreiary of State axd the Council of India. 

382. The Secretary of State in Council is by statute a body corporate, ^he 
and the poTvers exercisable by the corporation thus brought into Secretary 
existence are singular and indeed in some re.spects anomalous, 

5 because inconsistent with the doctrine of ministerial responsibility 
The Council itself consists of th© Secretary of State and not less 
than eight nor more than twelve members, of whom at least one- 
half must have served or resided in India for at least ten years. 

The members other than the Secretary of Slate hold office for a 
10 term of five years, but like His Majesty's Judges and the Comptroller 
and Auditor-General, may be removed from office on an Address 
presented to the Crown by both Houses of Parliament. 


383. The Secretary of State in Council has power to dispose of real or Power? 
personal estate vested in the Crown, to raise money by way of mort- 
15 gage, and to make, vary and disehaige contracts; and at th© present of India* 
time in any suit, whether in India or elsewhere, to which the Govern- 
ment of India or any Local Government or any official employed by 
them is a party, the proceedings must be in the name of the Secretary 
,of State in Ooimcil. The Secretary of State in Council is also th© only 
20 authority for raising loans, in this country for the purpose of the 
Government of India. The Council of India, under the direction of 
the Secretary of State, is required to “conduct the business trans- 
acted in the United Kingdom in relation to the Government of India 
and the correspondence with India.’’ At meetings of the Council, 

25 questions are decided by a majority vote, but the Secretary of State 
ri?ay, if he thinks fit, over-rule the Council, except in certain matters 
for the decision of which a majority of the Council present and 
voting is required. These matters are: (1) grants or appropriations 
of any part of th© revenues of India; (2) the sale or disposal of real 
80 or personal estate and the raising of money thereon by mortgage 
or otherwise; (3) the ^making of contracts, including instruments of 
contract of civil offices in India; (4) the application to the Govern- 
ment pf India and the Local Governments of authority to perform on 
behalf and hi the name of the Secretary of State in Council any of 
JB5 .the obligations of the last two heads; (5) the passing of any order 
afiecting the salaries of members of the Governor-General’s Council; 
and (6) making of rules regulating various matters connected 
with the Indian Public Services. 


884. The Bill which became the Act of 1858, under wMch the Crown Powers in 
40 and Parliament first assumed complete responsibility for the govern- relation to 
ment of India, .originally provided that the decision of the Secretary 
of Stjate should be final in all matters which had given rise to a 
difference of opinion^ in the Council of India; but the House of 
Commons insisted upon limiting the authority of the Secretary of 
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State over the expenditure of Indian revenues, firstly, by requiring 
the concurrence of the Council of India to grants or appropriations 
of any part .of those revenues, and secondly, by requiring the consent 
of both Houses of Parliament to the defraying from Indian revenues 
of the cost of any military operation beyond the external frontiers 5 
of India. The purpose of these amendments appears to have been 
the anxiety of Parliament not to leave to a Minister the unfettered 
disposal of the whole of the revenues of India and of the large 
patronage which would thereby be placed in his hands, and to 
afford safeguards against the expenditure of Indian revenues on 10 
purposes other than those arising strictly cut of the necessities of 
Indian government. The result has been that His Majesty’s Govern- 
ment have never had, and have not now, the power to compel 
contributions from Indian revenues for imperial purposes, if a 
majority of the Council of India, refuse to isanction the proposal; 15 
and there is leason to believe that the powers of the Council in 
tli<5 respect have, on more than one occasion in the past, enabled 
a Secretary of State successfully to resist pressure from his colleagues 
in the Government to authorise expenditure from Indian revenues 
which appeared to him prejudicial to the interests of the Indian 20 
taxpayer. 


Coa- 

tinaance of 
Council 
of India not 
necessary 
under ^ 
responsible 


govern- 

ment. 


385. We cannot doubt that under a system of responsible govern- 
ment in India the Secretary of State in Council could not continue on 
the present basis. It will no longer be necessary, with the transfer 
cf responsibility for finance to Indian Ministers, that there should 25 
continue to be a body in the United Kingdom with a statutory 
control over the decisions pf the Secretary of State in financial 

matters; nor ought tiie authority of the Secretary of State to 
extend to estimates submitted to an Indian Legislature on the 
advice of Indian Ministers. But in our opinion it is still desirable 30 
that the Secretary of State should have a small body of Advisers to 
whom he may turn for advice on financial and service matters and 
on matters which concern the Political Department. 


A^advisory concur, therefore, in the proposal in the White Paper that 

iaop<^. Secretary of State should be empowered to appoint not less than 35 

three nor more than six persons for the purpose of advising him, of 
whom two at least must have held office for at least ten years under 
the Crown in India. 1 The Secretary of State will be free to seek their 
advice, either individually or collectively, on any matter as he may 
think fit, but will not be bound to do so save in one respect only. It 40 
is proposed that, so long as he remains the authority charged with the 
ecnferol of any members of the Public Services in India, he' must la\ 
befoie his Advis#nrs, and obtain the concurrence of a* majority of them 
to, the draft cf any rules which he proposes to make under tlie 
Constitution Act for the purpose of regulating conditions of service, 45 


^ White Paper, Pre^osaJ 17^. 
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and any order which he proposes to make upon an appeal to him from 
any member of the Service, which he controls. These proposals iu 
eSeet preserve to the Services the safeguards which they at present 
enjoy through the Council of India, and we have only three suggestions 
6 to make witn regard to them. We think in the first place that the 
service of the Advisers who are required to have held office for at 
least ten years under the Crown in India should not have terminated 
more than two years before their appointment; secondly, it 
seenois to us reasonable in the circumstances that at least half of the 
10 Advisers should have the Service qualification; and, thirdly, in order 
to secure that, in matters where the concurrence of the majority of 
his Advisers will be required, the Secretary .of State shall be an 
eSective paitieipant in their deliberations, it seems desirable tu us 
that the Secretary of State shall, in case of equality of votes, have a 
25 second or casting vote. 


387. The disappearance of the Secretary of State in Council as a Property,, 
statutory corporation will necessitate provisions in the Constitution suits, etc. 
Act transferring to the appropriate authority, the Federal Govern- 
ment, Pro\uneial Government, or the Bail way Authority, as the 

20 case may be, the rights, liabilities and obligations incurred by the 
Secretary of State in Council by contract or otherwise before the 
establishment of the new Constitution, any existmg rights of suit 
and arbitration in this coimtry being preserved against the Secretary 
of State as the suceesisor to the Secretary of State in Council in 
25 respect of these liabilities. It seems to us that provision will also 
have to be made for giving a juristic personality to the Federal and 
Provincial Goveroinents for the purpose of enabling them in future 
to sue and be «sued in their own names. 

388. The Statutory Commission expressed the opinion that, if India OMem 
30 material reductions in the India Office stafi should result from their staff. 

recommendations, the question should be considered whether special 
compensation ought not to be granted to civil servants employed in 
the India Office for whom equivalent employment cannot be provided 
elsewhere, since the ordinary rules regulating the compensation 
85 of retrenched civil servants did not seem appropriate in the case of 
officers whose careers might he terminated as a result of changes in 
high poliey.l We are interned that the Secretary of State is unable 
at the present time to make any forecast of the volume of bu&iness 
which the India Office will have to transact under the new order, 

40 but that the p.ossibility of retrenchment sooner or later is very real 
and involves an extraordinary risk, which no one on the India Office 
staS could nave foreseen at the date of his entry into the Civil Service 
and which it is not right to ask him to assume now without any 
prospect of compensation, if he should be affected. In these circum- 
45 stances we are of opinion that the power of the Secretary of State 
to grant compensation from Indian revenues to members of the 

^ Report, Vol. IT, para. 360. 
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Indian Pnblic Services should extend to any members ,of the India 
Office stad who may be retrenched in consequence of 
changes; and we intend that the expression “India .Office btatt 
in this connection should be interpreted as including members ot the 
Audit Office and the former members of the India Office now serving 6 
in the Office ,of the High Commissioner for India. 

389. We understand that at the present time the expenses of the 
India Office establishment are a charge on the revenues of India, but 
that an annual grant in aid of £150.000 is made by the Treasury. Ihis 
is a matter wHch ought, we think, to be considered m connection with 10 
luture changes. It seems to us that it would correspond more nearly 
with the constitutional position now' to be established if the expen es 
of the India Oihce were included in the Civil Service Estiniates of 
Ihe United Kingdom, but that Indian revenues should ^ 

grant in aid. in view of the functions which the Secretary of State 15 
and his Department will continue to perform on behalf of the 
GoYernments ia India. 
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(8) The Eeserve Bank 

390 We Lave in an earlier passagel referred to the necessity of Indian 
leaving no room for doubt as to the ability of India to maintain her 
financial stabihty and credit at home and abroad. This is naturally of 193 
5 great importance in the sphere of currency and exchange, which, 
besides their pervading influence on the whole economic structure of 
the country, may have far-reaching effect upon government finances. 

At present currency and exchange are the direct concern of the 
Government of India, but for some time it has been felt to be 
10 desirable that they should be entrusted to a central bank, which 
would also control the credit mechanism of the country. The 
economic justification for such a change becomes reinforced when 
constitutional changes are being made in the form of government 
at the Centre We agree with the view which, we understand. 

15 has been taken throughout by His Majesty’s Government that a 
Eeserve Bank on a sure foundation and free from political influence 
should already have been established and in successful operation 
before the constitutional changes at the Centre take place. The 
Indian Legislature has recently passed a Eeserve Bank of India Act, 

20 and we are assured that this measure should provide the Bank 
with a sound constitution. We understand that it is expected that, 
in the absence of unforeseen developments, it vrill be jossible for the 
Bank to be constituted and to start its operations during the course 
of next year. Eeliance on the Bank to play its due part in safe- 
25 guarding India’s financial stability and credit clearly demands that 
at all events its essential features should be protected against 
amendments of the law which would destroy their effect for the 
purpose in view. 

391. The White Paper proposals require the prior consent of the Certain 
30 Governor-General at his discretion to the introduction of legislation 

affecting that portion of the Eeserve Bank Act which regulates Act sHoxild 
the powers and duties of the Bank in relation to the management require prioff 
of currency and exchanges; that is to say, they do not cover the 
constitution of the Bank itself. We feel however that so narrow a General. 

35 definition leaves open the possibility of amendment to other 

portions of the Act which might prejudice or even destroy some of 
the features of the system which we would regard as essential to 

its proper functioning. It seems clear that the Act must be 

considered as a whole and we recommend that any amendment 
40 of the Eeserve Bank Act, or any legislation affecting the constituti<m 
.and functions of the Bank, or of the coinage and currency of 
the Pederation, should require the prior sanction of the Governor- 
General in his discretion. Certain of the functions vested by the 
Eeserve Bank Act in the Governor-General in Council (of which 
45 an important example is the appointment of the Governor, 

Deputy Governor and four nominated Directors of the Bank) 
will in future require to be vested in the Governor-General in his 
discretion, and appropriate provision in the Constitution Act *^1 
be needed to secure this. 

1 Sttpra, pai^a. 170. 

* White Paper, Proposal 119. 



(9j Future Administration of Indian Eailtvays 

Bailway stated in the White Paperl that His Majesty's Government 

Policy €hnd consider it essential that, while the Federal Government and Legis- 
a Statutory iature will necessarily exercise a general control over railway policy, 
AulhcSty. actual control of the administration of the State Eailways in 5 

India (including those worked by Companies) should be placed ^ by 
the Constitution Act in the hands of a Statutory Eailway Authority, 
so composed and wdth such powers as to ensure that it is in a position 
to perform its fxmctions upon business principles without being 
subject to political interference. ' 10 
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893. Questions of principle and detail arising out of the proposal 
"Were considered by a very representative Committee which sat in 
London in June, 1938, The lieporfe of the Committee (described as 
"'Sketch Proposals for the Future Administration of Indian Bail- 
ways") has been made available to us and was published in our 15 
Becords on 27th July, 1933; and for convenience of reference we 
reproduce it as an Appendix (lY). We consider that the scheme 

outlined by the Committee provides a suitable basis for the 

administration of the Indian Hailwavs, subject, however, to two 
conditions, to which we attach importance, viz., that not less than 20 
three of the seven members of the proposed Authority should be 
aippointed by the Governor-General in his discretion, and that the 

Authority should not be constituted on a communal basis. One 

point of importance does not seem to have been made sufficiently 
clear by the Eeport of the Committee. The powders which the 25 

Governor-General will possess of taking action in virtue of his special 
responsibilities (including, of course, that relating to any matter 
which affects the Eeserved Departments) must extend to the giving 
of directions to the Eailway Authority. Also his right, in the event 
of a breakdown of the Constitution, to assume to himself the powers 30 
vested in any Federal Authority must extend to the powers vested • 
in the Eailway Authority. We have considered the question whether 
the statutory basis for the new Eailway Authority should be provided 
by the Constitution Act or by Indian legislation. There - would be 
obvious advantages in having in being at the earliest possible date 35 
a statutory Eailway Authority conforming as closely as possible, • 
both in corc^osition and powers, with the body which will function 
after the establishment of the Federation, and we see no objection 
to the necessary steps being taken to this end in India. But even 
so we are clearly of opinion that the Constitution Act must lay down 40 
the governing principles upon which this important piece of ad- 
ministrative machinery should be based, and consequently that the 
provisions, of' the first (and any subsequent) Indian enactment on 
this matter should conform with those principles. 


^White Faper, ^4* 
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394 111 our view it will be necessary to regulate under 
Constitution Act the following matters: — 


the Certain 
matters 
should h& 
regulated 

(uj The extent of the control of the Federal Government and by Con- 
stitution 


the Indian Legislature over the Eaihvay Authority (paras. 1 
and 2). I It will also be necessary under this head to make it 
clear that the Governor-Generars special responsibilities extend 
to the operations of the Bailway Authority. 


(b) The principles which should guide the Authority (para. 6). 

(c) The method of appointing members (para. 2, subject to 
10 our observations above). 


(d) The conditions for the separation of railw'ay finances from 
general finances (paras. 5 — 7). 


(e) The continuance in full force of the contracts at present 
existing with the Indian railway companies and the security 
15 of the payments periodically due to them in respect of guaran- 
teed interest, share of earnings and surplus profits, as well as 
their right in accordance with their contracts to have access 
to the Secretary of State in regard to disputed points and, if 
they so desire, to proceed to arbitration (para. 4j. 


20 (/) Machinery for arbitration proceedings on disputed issues 

in the railw^ay field (para. 12). It is a matter for consideration 
whether a tribunal of a permanent character rather than a 
tribunal ad hoc, as suggested by the Committee, w^ould not be 
more suitable for this purpose. 


25 (y) Requirement of prior consent of the Governor-General at 

his discretion to legislation affecting the constitution or powers 
of tile Railway Authority. 


395. We attach special importance to the arbitration pro- ^ 

cedure mentioned above as a means of settling disputes on between 

30 administrative issues between the Railway Authority and the RaOway 

Administrations of railways owned and worked by an Indian and I^an 
State. The Constitution Act should contain adequate provision States 
to ensure reasonable facilities for the State's railway traffic and 

to protect its system against unfair or uneconomic competition 
35 or discrimination in the Federal Legislature. We consider that 
States owning and working a considerable railway system should 
be able to look to the arbitration machinery which we recommend 
for adequate protection in such matters. On the other hand, 
if any State is allowed to reserve, as a condition of accession, the 
40 right to construct railways in its territory notwithstanding Item (9; 
of the revised exclusive Federal List, its right to do so should 
be subject to appeal by the Railway Authority . to the same 
tribunal. J 


^ Keferencas are to paragraphs of the Sketch Propo'als (Appendix (IV) p. 232). 
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Sketch Proposals for the nnrTTRE Administration of 

FORMULATED BY A COMMITTEE APPOINTED BY Tp SECRETARY^ OF 

State in June, 1933. The following composed the Committee ; 

Sir Campbell Bhodes, C B.E., Mr. X. X. A.nklesaria, Mr. Muhai^ad 5 
Padshah, Mr. Muhammad Yamin Khan, C.I.E., Sir Muhammad Yakub, 
Diwan Bahadur Ramaswami Mudaliar, Mr. C. C. S. Ean^ Ije , . 

Zia-ud-din Ahmad, C.I.E., Sir Ernest Bell, C.I.E., 

K C.I.E., C.B E., Sir Hubert Carr, Brigadier Hammond, 

C.B.E. D.S.O., Sir AkbarHvdari, Mr. N". M. Joshi, 

K ds.’l . C.I E., Sir B,egina]d Mant, K G.S.I., K.C.I.E.. Sir Manubhai 
Mehta, C.S.T.. Sir James Milne, C.S.I., Mr. B. Mowbray Sir Alan 
Parsons, C.IE., Sir Phiroze Sethna, O.B-E , Sir Thomas Smith. 

1 Subject to the control of policy by the Federal Go ver^eut and Ae 
LeislatuL, a Eailway Authority will be established and ^11 be entrusted 16 
with the administration of railways m India (as described in paiagraph 4) 
pd will exercise its powers through an executive constituted as described 

in paragraph 3. , m, -it- « 

2. The Railway Authority will consist of seven members. The Committee 
is divided on the question whether (a) three be appomted by the 0 
Governor-General in his discretion and four by 

the advice of the Federal Government or (&) all will be appointed by the 
Governor-Genera] on the advice of the Federal Government. Those mem- 
bers of the Committee who are members of the Central Legislature, wito the 
exception of Mr. Anklesaria, support the latter alternatava All the Hindu 25; 
and Muslim members of the Central Legislature on the Committee agree 
that out of the seven seats on the Railway Authonty two should be reserved 
for the Muslim community and one for the European oommumty. bir 
Phiroze Sethna, Mr. Anklesaria, Sir Manubhai Mehta and the European 
members of the Committee, while they would welcome an authority repr^ 30 
sentative of all interests and aU communities so far as is compatible with 
efficiency, do not consider that any special provision should be made in the 
statute for the establishment of the Railway Authority on a cpmmunal 
basis. The seven members so appointed must be possessed of special know- 
ledgei of commerce, industry, agriculture or finance, or have had extensive 35 
administrative experience. The President® of the Authority, _who shaJ 
have the right of access to the Governor-General, will be appointed from 
the members by the Governor-General in his discretion. 

The Federal Minister responsible for Transport and Communications 
may at any time convene a special meeting of the Railway Authority for the 40 
nurpose of discussing matters of policy or questions of public interest.^ At 
such meetings the Federal Minister will preside. The Federal hHnister 
may by order require or authorise the Railway Authority to give effect to 
dedsions of the Federal Government and the Legislature on matters of 
policy, and it sbaU be obligatory on the Eailway Authority to give effect « 
to sucb decisions. , 

iMr. Josbi would add ''knowledge of public affairs.^’ 

Mr. Joshi considers that two seats on the Railway Authority should pc 
specially reserved for representatives of liabour and the travelling public* 
Mr. Joshi and Dr. Ahmad consider that if the Authority is to consM . 
of a whole-time Chairman and part-time members, tiie number should be 

Mr Joshi and Mr. Anklesaria consider that special representation 
should be given to agriculturalists on the Railway Authority, ' 

2Mr. Joshi and Mr. Ranga Iyer consider that the appointment of Presi- 
dent should he made on the advice pf the Pederal ^ * 
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1^0 Minister or member of the Federal Legislature or any other Legis- 
lature in India will be eligible to hold office as a member of the Authority- 
till one^ year has elapsed since he surrendered his office or seat, nor will 
any person be appointed as a member of the Authority who has been a 
5 servant of the Crown in India, a railway official in India, or has personally 
held railway contracts, or has been concerned in the management of com- 
panies holding such contracts, within one year of his relinquishment of 
office or of the termination of the contract as the case may be. The Federal 
Minister responsible for Transport and Communications may, if he sees 
10 fit, attend the ordinary meetings of the Authority or be represented there- 
at, but in neither case will there be the right to vote. The members of the 
Authority will hold office for five years, but will be eligible for re-appoint- 
ment for a further term of the same length or for a shorter term. (In the 
case of the first appointments, three will be for three years only, but these 
15 members will be eligible for re-appointment for a further term of three or 
five years.) 

Aiy member of the Authorii^ may be removed from office by the 
Governor-General in his discretion if, in his opinion, after consultation with 
the Federal 'Grovernment, there is sufficient cause for such action. 

, . li^eMifebrs thall be appointed to the Railway Authority who are prepared 
20 to give their services to such an extent as may be required for the proper 
performance of their duties as laid down in the Statute,^ Their emolu- 
ments shall be such as to secure suitable men who will be prepared to 
devote sufficient time for the proper discharge of their duties and respon- 
sibilities, and will be fixed by the Governor-General in his discretion after 
25 consultation^ with the Federal Government, the emoluments of the mem- 
bers of the first Railway Authority being fixed in the Statute. 

3. At the head of the railway executive there will be a Chief Commis- 
sioner, who must possess expert knowledge of railway working, and will be 
appointed by the Railway Authority subject to the confirmation of the 

30 Governor-General.^ A Financial Commissioner will be appointed by the 
GADvemor-General on the advice of the Federal Government. He must 
possess extensive financial experience and have served for not less than 10 
years under the Croym or have shown outstanding capacity in the conduct 
of the financial affairs of commercial or railway undertaMngs. The Rail- 
35 way Authority, on the recommendation of the Chief Commissioner, may 
appoint additional Commissioners who must be chosen for their knowledge 
of railway working. Except in matters relating to Finance the Chief Com- 
missioner shall have power to overrule his colleagues. The Chief Commis- 
sioner will carry out the duties from time to time delegated to hiTn by the 
40 Railway Authority and may delegate such powers to his subordinate officers 
as may be approved by the Railway Authority, 

4. The Railway Authority will be responsible for the proper maintenance 
and efficient operation of the railways vested in the Crown for the purposes 
of administration (including those worked by Companies), all of which wiH 

45 remain vested in the Crown for the purposes of the Federal Government, 
The Railway Authority will also exercise the control over other railways in 
British India at present exercised by or on behalf of Government. Provision 
will be made for safeguarding the existing rights of Companies working 

iMr. Joshi and Mr, Tamin E[han hold the view that in regard to the 
membership of a Legislature the - year’s disqualification sb^-^uld not applv 
but that any member of a Legislature apointed to the ^ .w-ay Authority 
will ipso facto vacate his seat. 

2Mr. Ranga Iyer, Mr. Padshah, Mr. Joshi, Dr. Ahmad and Mr. Yamin 
Khan are of opinion that the members should be ^Vhole time,’^ while the 
other members of the - Committee consider that the-^ Committee’s recom- 
mendation does not exclude the appointment of whole-fcne members 
should experience prove this to be necessary. ’ 

-’Mr. Joshi and Mr. Ranga Iyer hold that *^in .his discretion after con- 
sultation .with? should reitd !*on the .advice of.? . 

^r. Josid would add ^^and the Federal Government.” 


1 7 



234 


under contracts with the Secretary of State in Council, and it be the 
duty of the Railway Authority to refer to the Secretary of State any 
matters in dispute with the Companies which, under the terms of those con- 
tracts, are subject to the decision of the Secretory of State in CoimeU or 
which may be referred to arbitration. It wiU be obligatory on the Railway 6 
Authority and the Federal Government to ^ve effect to the decision of the 
Secretary of State or the award of an_ arbitrate:^ 

5. In exercising the control vested in it, the Hailway Authority will be 
guided by business principles, due regard being P^d to the interests of 
agriculture, industry and the general public and to Defence requirem^ts. 10 
After meeting from receipts tbe necessary working expenses (including 
provision for maintenance, renewals, depreciation, bonus and interest cm 
Provident Funds, interest on capital and othef fixed charges, payments to 
Companies and Indian States under contracts or agreenients) the surplus 
will be disposed of in such manner as may be determined from time to time 15 
by the Federal Government under a scheme of apportionment running 
for a period of not less than five years. In tbe event of a dispute as to the 
adequacy or otherwise of the allowance to be made in respect of renewals 
and depreciations tbe Auditor-General shall be tbe deciding autho-rity. 
Pending any new scheme of apportionment tbe disposal of any surplus will 20 
be governed by tbe arrangements in force at the time the Authority it 

established * 

6. The Railway depreciation, reserve and other funds should be utilised 
solely for railway purposes, and be treated as far as possible as the pro- 
perty of the Railway Authority. The investment of such funds and the 25 
realisation of such investments by tbe Railway Authority shall be subject 
to such conditions as tbe Federal Government may prescribe. A Committee 
might be convened in India to advise what those conditions should be. 


7. Revenue estimates will be submitted annually to tbe Federal Govern- 
ment, which will in turn submit them to the Federal Legislature,^ but these 30 
estimates will not be subject to vote. If tbe revenue estimates disclose the 
need for a contribution from general revenues, a vote of tbe Legislature 
will, of course, be required. The programme of capital expenditure will be 
submitted to the Federal Government for approval by tbe Federal Legisla- 
xure. Tbe Federal Government may, however, empoweit the Railway Autho- 35 
rity to incur capital expenditure subject to conditions to be prescribed. 

8. Tbe Railway Authority will be empowered, subject to the powers of 
the Governor-General in the exercise of his special responsibilities, and 
subject to tbe safeguarding of tbe rights of all ofl&cers in the service at the 
time of the establishment of the Railway Authority, to regulate by rules « 
or by general or special order tbe classification of posts in tbe railway servi- 
ces on State-worked lines in British India and the methods of recruitment, 
qualifications for* appointment to the service, conditions of service, pay and 
allowances. Provident Fund benefits, gratuities, discipline and conduct of 
those services; to make such delegations as it thinks fit, in regard to appoint- 45 
ments promotions, to authorities subordinate to it ; and to create such 
new appointments in the State Railway Services in British India as it may 
deem necessary or to make to authorities subordinate to it such delegations 
aa it thinks fit in regard to the creation of new appointments. In its recruit- 
ment to the railway services the Railway Authority shall be required to give. 50 
effect to akij instructions that may be laid down to secure the ^presentation 

of the various communities in India. In regard to the framing of rules to 
regulate the recruitment of the Superior Railway Services the Public Service 
Commission^ shall be consulted. Any powers in regard to matters dealt 


iMr. Joshi and Mr. Padshah consider that the Public Service Commis- 
sion should be consulted in regard to tbe recruitment of both the Superior 
and Subordinate Services to f|ie extent practipable. ^ - * 

Sir Muhammad Tatub Jconside:^ that the Public Service Qommisi^on 
should he ufilised in making appointments as far - as practicable. 
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with in this paragraph at present exercised by the Government of India 
over Company-managed railways shall in future be exercised by the Rail- 
way Authority. 

9. The Railway Authority will at all times furnish the federal 
6 Government with such information as that Government may desire, and 

will publish an Annual Report and Annual Accounts. The Accounts of the 
State-owned lines in British India will be certified by or on behalf of the 
Auditor- General. 

10. Should any question arise in\ olving a conflict of interest between the 
various authorities in British India responsible for railways, waterways 

.10 and roads as competitive means of transport, a Commission will be 
appointed by the Governor-General to ascertain the views of all the 
interests concerned and to report, with recommendations, to the Federal 
Government, whose decision shall be final. The 'Commission shall consist 
of one independent expert of the highest standing and experience in trans- 
"15 port matters, with whom will be associated, at the discretion of the 
Governor- General, two or more assessors. 

11. The Federal Government shall lay down regulations for safety on all 
the Indian railways and one of the Departments of the Federal Govern- 
ment, other than that responsible for Transport and Communications, shall 

‘20 be responsible for the enforcement of such regulations, subject, in the 
case of the Indian States, to the provisions of their respective Instruments 
of Accession. 

In regard to the railways referred to in paragraph 4,^ maxima and 
minima rates and fares shall be fixed by the Railway Authority subject to 
'25 the control of the Federal Government. Any individual or organisation 
having a complaint against a railway administration under the control of 
the Railway Authority in respect of any of the matters which may, at 
present, be referred by the liailway Department to the Railway Rates 
Advisory Committee, may have the matter referred, under such conditions 
:30 as the Federal Government may prescribe, to an Advisory Committee to be 
appointed by the Federal Government. Before the Federal Government 
passes any order on a recommendation of the Adviso-ry Committee it shall 
consult the Railway Authority. 

12,2 Provision should be made for the reference, at the request of either 
the Railway Authority or the Administration of a railway owned by an 
35 Indian State, of disputes in certain matters such as the construction of 
new lines, the routing and interchange of traffic and the fixation of rates, 
to arbitration by a tribunal consisting of one nominee of each party and 
a chairman approved by both parties. The decision of the committee 
should be final and binding on both parties. Should the parties be unable 
-40 to agree on the nomination of a chairman, he shall be nominated by the 
Governor-General in his discretion. 

The arrangements should be such as not to pr'eiudice the position of the 
Federal Court as the interpreter of the Constitution and Constitutional 
documents. 

iMr. Mudaliar and Mr. Joshi hold that th'e restriction under this clause 
to railways in British India conflicts -with the provisions contained in the 
"White Paper on the subject- 

Mr. Ranga Iyer considers that the present powers exercised by the 
Government of India over all railways in Indian States should b'e exercised 
by the Railway Authority under the Federal Government 

It was represented on behalf of the Indian States that separate 
arrangem'ents would be required for railways owned by Indian States, and 
accordingly no provision has been made for such railways in the scheme 
except to some extent under safety (paragraph 11, sub-paragra$)h 1) a<rld 
"again under arbitration (paragraph 12). 

2Mr. Mudaliar and Mr. Joshi, dissent .from the proposals in this clause 
as antagonistic to the propc^fein the Whitfe* Paper. 

t 
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(20) Au3>it and Auditor-General 


396, At present, Audit in India, both Central and Provincial, is 
carried out by a staff under the Auditor-General. He is appointed 
by the Secretary of State in Council, who also frames lules defining 
his powers and duties. In India, Accounts and Audit are carried S* 
out by a combined stafi, so that the Auditor-General has functions 
in relation to Accounts as well as to Audit. An experiment was tried 
in recent years in one Province of separating Accounts from Audit 
but was abandoned on the ground of expense. There is at present 
no constitutional provision requiring the report of the Auditor- IQ* 
General to be laid before the Legislature in India, though in fact 
this is done. Audit of the Accounts of the Secretary of State is 
carried out by the Auditor of Indian Home Accounts who, in accord- 
ance with Section 27 (1), Government of India Act, is appointed by 
'the Crown by warrant countersigned by the Chancellor of the 15* 
Exchequer. His report is by statute presented to Parliament. It 
has also been found convenient to use the services of the Home Auditor 
to audit expenditure by the High Commissioner. 


The position and functions of the Auditor-General and the Home 
Auditor have been fully described by the Statutory Commission.! 2Q* 


897. "When under the future Constitution the revenues of India 
’are vested in the Federal and Provincial Governments, and no longer 
in the Secretary of State in Council as at present, it will clearly be 
necessary to provide that the Auditor-General in India shall report 
to those Governments and to the Legislatures in India, instead of to 25* 
the Secretary of State in Council- It is desirable both, on grounds of 
economy and for other reasons, that the present centralised system 
of Audit and Accounts should be maintained, and it is to be hoped 
that the Provinces will realise the advantages of such a course. 
Nevertheless it would be difficult to withhold from an autonomous 3Q 
Province the power of taking over its own Audit and Accounts if it 
desires to do so, and we think that the Constitution must allow a 
Province to take this step, subject to the following conditions. 
Long notice should be given of the change; a Provincial Chief 
Auditor should be * appointed whose position would be no less 3^ 
independent of the Executive than that of the Auditor-General; 
a general * form of accounts framed on* the common basis for all the 
Provinces should continue to be available for such purposes as 
the consideration by the Federal . Government of applications for 
loans from Provincial Governments or proposals for the assignment 40 
of revenues to Units of the 'kind mentioned in our earlier section on 
Federal Pinance.^^' 

^ Bppprt, I, Mra. 432. ^ * 

* Bujira, pams. 
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398. As regards payments made by the Secretary of State in this Audit of 
country out of Indian revenues, these will in future be mainly on Home 
behalf of the Central Government, especially in relation to Defence. 
Constitutionally, they will not in general differ from those made by 

^ the High Com mi ssioner, except that they will more often relate to 
Eeserved Departments than will be the case with expenditure by 
the High Commissioner. It appears desirable that the Audit of these 
payments should be made by a Home Auditor on behalf of the Auditor- 
General in India and that the report should go through the latter to 
30 the Indian Legislature. 

399. The White Paper contains no proposals relating to the Recom- 
Auditor-General or the Home Auditor, although it recognises that 

the necessary provision would have to be made.l Our recommenda- 
tions on this subject are as follows: — 


36 Auditor-General in India 

(i) The Auditor-General in India should be appointed by the 
Crown, and his tenure should be similar to that of a High 
Court Judge, that is, during good behaviour, subject to an age 
limit, and he should be removable only by His Majesty in Council. 

50 He should not be eligible for further office imder the Crown in 
India. His salary and general conditions of service should be 
prescribed by Order in Council, and his salary, should not be 
votable. 

(ii) His duties and powers should be prescribed in the first 
55 instance by Order in Coimcil, but the Pederal Legislature 

should have power to amend and supplement these provisions, 
subject to the prior assent of the Governor-General in his discretion 
to the introduction of the legislation. 

(iii) The cadre of the Audit and Accounts Department should 
‘80 be fixed by the Federal Government. Salaries should be 

votable, except in cases where individual salaries are already 
non-votable under other provisions of the Act. 

(iV) Central Audit and Accounts should apply as at present 
to the Provinces for a period of at least five years;' but Pro- 
vinces should be empowered to take over their own Accounts, or 
Audit as well as Accoimts, on giving three years’ notice, the 
earliest date for such notice being two years after the establish- 
ment of Provincial Autonomy. The Constitution Act should 
provide that if a Province elects to take over its own Audit, the 
40 Chief Auditor of the Province shall be appointed by the Grown 
with tenure and conditions of service prescribed in the same way 
as those of the Auditor-General. 

(v) The Report of the Auditor-General on the Federal 
Accounts should be submitted to the Governor-General, who 


^ White Paper, Introd., para. 76. 
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would be required to lay it before the Federal Legislature. 

His report on the Provincial Accounts (or the Report of 
the Provincial .Chief Auditor if the Province had taken, over 
Audit) should be submitted to the Governor who would be 
required to lay it before the Provincial Legislature. 5- 

(vi) Whether a Province has taken over Accounts or Audit 
or not, it is essential that there should be established a uniform 
general form of Accounts for the Federation and for all British- 
India Provinces Apart from this requirement, a Province 
which had taken over Accounts or Audit should have the 10' 
same powers, mutatis mutandis, as the Federal Government, 
in relation to the duties and functions of the Auditor-General 
and his staff. 

i 

Auditor of Indian Home Accounts 

(i) Expenditure from Indian Revenues, Federal or Provincial, IS- 
incurred in the United Eiingdom, whether the disbursements 
are made in the High Commissioner’s Office or in the Office of the 
Secretary of State, should be audited on behalf of the Auditor- 
General in India by an Auditor of Indian Home Accounts. 

His report should be sent to the Auditor-General for incor- 20 
poration in the Auditor- General’s own report for presentation 

to the Indian Legislatures. In the event of a Province having 
its own Chief Auditor, the Home Auditor would report to him 
in relation to expenditure relating to that Province. 

(ii) The Auditor of Indian Home Accounts should be under 2Sw 
the general superintendence of the Auditor-General and subject 

to the general provisions* mentioned above with regard to powers 
and duties. The Home Auditor should be appointed by the 
Governor-General in his discretion. His salary, which should 
be non-votable, and his conditions of service, except that his 30- 
tenure of office and the procedure for removing him would be 
the same as in the ease of the Auditor-General (though the age 
limit might diSer), would be determined by the Governor- 
General. 

(iii) As regards the staff of the Home Auditor, cadre and S5» 
salaries should be fixed by the Governor-General in his dis- 
cretion. Salaries should be votable, unless in any indmdual 
case non-votable under any other provisions of the Act. The 
Home Auditor himself should appoint and remove members of 
his staff. Bights of existing members of the staff of the Home 4&’ 
Auditor, including non-votability of salaries, should be protected. 



239 


(11) ADVOCATES-GeNEEAJCi 

400. In the course of our enquiry we have been impressed by the Functions 
desirability of making available to each. Provincial Government the Advoeates- 
services of a Law Officer of independence and standing, who would General. 

5 occupy substantially the same position as that of the Advocate- 
General at -present attached to the Governments of each of the three 
Presidencies of Bengal, Mardas and Bombay. Section 114 of the 
Government of India Act enables His Majesty to appoint by wari'ant 
an Advocate-General for each of those Presidencies, but defines his 
10 functions no more explicitly than by providing that each Advocate- 
General may take on behalf of His Majesty such proceedings as may 
be taken by His Majesty’s Attorney-General in England, are 

informed however that, in practice, the functions of the Advocate, 

General may be briefly described as being to advise the Proyincial 
15 Government on any legal problem which may be referred to him, to 
represent the Crown in original civil causes in the High Court to 
which the Crown is a party, and also in any criminal appeals in 
the High Court which are regarded as of special importance; while 
instances of his power to take such proceedings as may be taken 
20 by the Attorney-General here are his power to enter a nolle -prosequi, , 
or to grant a fiat for review of verdict in criminal cases tried by the 
ffi gV' Court in its original jurisdiction, and to protect public rights in 
such matters as public charities and public nuisances. 

401. We think that it wiU prove under the new Constitution no Advocates- 
25 less necessary that an office of this kind, with a statutory basis, 

should be at the disposal of all Provincial Governments than it has 
proved in the past in the three Presidencies, where its existence is ja all 
due to the fact that in the three Presidencies the High Courts, with Provinces, 
which the Advocate-General himself has an historical connection, 

SO have themselves a history differing from that of the High Courts 
elsewhere. It is no part of our intention to suggest that the office 
of Advocate-General should, like that of the Law Officers here, have 
a political side to it; indeed, our main object is to secure for the 
Provincial Governments legal advice from an officer, not merely 
35 well qualified to tender such advice but entirely free from the 
trammels of political or party associations, whose salary would not 
be votable and who would retain his appointment for a recognised 
period of years irrespective of the political fortunes of the Government 
or Governments with which he may be associated during his tenure 
40 of office. We think, in particular, that the existence of such an office 
would prove a valuable aid to a Ministry in deciding the difficult 
questions which are not infrequently raised by those prosecutions 
which require the authority of the Government for their imtiation, 
tiiough we recognise that the responsibility for decisions in these 
45 matters must of necessity rest in the last resort on the Government 
itself. We recommend, therefore, in order to secure the objects which 
we have in view, Iffiat the Constitution Act should require each 
■ ' Provihcial Governor ' to select at his discretion and appoint an 
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Advocate-General holding office during ids pleasure, and should con- 
tain an appropriate definition of the functions of the office in the 
sense in which we have described them .above. 


402. We imderstand that the Governments of the Provinces to 
which the office of Advocate-General is not at present attached have 5 
to rely for their legal advice either upon an officer, selected usually 
from the cadre of District Judges, who fills the post of Legal Remem- 
brancer, or upon the member of the legal profession appointed in 
each* Distnct to act as Government Pleader and Public Prosecutor. 

Our proposal for the creation of the office of Advocate-General in 10 
every Province will not of course affect the necessity for retaining 
the existing appointments of Government Pleader and Public 
Prosecutor; nor do we contemplate that an Advocate-General would 
be in administrative control of these functionaries. And, although 
our recommendations are based on the assumption that the Pro- 15 
vincial Government will seek the opinion of the Advocate-General 
on any legal question of importance on which advice is needed, 
there will still arise in day to day administration numerous matters 
of less importance which raise legal questions, for dealing with which 
the services of a Legal Remembrancer will, we have no doubt, 20 
continue to be required ; indeed we understand that such an officer 
is foimd necessary in the three Provinces which at present have an 
Advocate-General . 


408. The historical association with the Government of India of 
the High Court of Judicature at Calcutta (which, if our recom- 25 
mendations are accepted, will now be terminated, thus placing the 
High Court in the same relations with the Provincial Government 
as in the case of all other High Courts) accounts for the fact that 
the Advocate-General of Bengal acts as a Law Officer, not only to the 
Bengal Government, but also to the Government of India. We 30 
think that there can be no justification for continuing this anomalous 
arrangement, which became still more anomalous when Calcutta, , 
the permanent home of the Advocate-General, ceased to be the 
headquarters of the Government of India. But it will be in out 
opinion of the first importance that the Federal Government should 35 
have at its disposal the services of an 'Advocate-General of its own, 
and this need will be the more marked with the establishment of 
the Federal Court, before which the Federal Government ^ will 
require to he represented by an Advocate of standing and repute. 
Here also we think it essential that the Advocate-General should 40 
hold his office on a settled tenure and should have no political 
associations with the Fe^ral Ministry ; and provision for his " ‘ 
appointment (which would in this ease also he iJiade by the Governor- 
General acting in his discretion) and functions' ^bould he on ' the 
same lines as we have hwEeated in the case of the Trovineial 45 
Advocates-GeneraL 
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(12) The High Commissioner fob India. 

404. There has been a High Commissioner for India in London since The Iffigh 

1920. Orders in Council framed imder Section 29A of the Government Conm^- 

sioiior* 

of India Act make provision for his appointment and duties, and 
-5 various agency functions on behalf of the Government of India 
and Provincial Governments which were formerly discharged by 
the India Office have been transferred to him. Under the new 
Constitution it will be no less essential, and constitutionally even 
more appropriate, that there should be a High Commissioner, 

10 though the White Paper does not make any reference to this subject. 

405. As the High Commissioner will no doubt continue to serve Appoint* 
Provincial Governments as well as the Federal Government, and 

in any case he will be acting under the orders of the Governor- Governor- 
General in matters arising out of the Eeserved Departments, it 
15 seems to us inappropriate that the appointment should be made by discretion* 
the Governor-General acting solely on the advice of Federal 
Ministers. We recommend accordingly that the appointment of 
High Commissioner should be made by the Governor-General in his 
discretion after consultation with his Ministers. It m^y be that 
■20 some of the States which accede to the Federation would also find 
it. useful to employ the agency of the High Commissioner for some 
purposes, and we consider that it should be open to them to do so. 

406. It will no doubt be necessary for the Constitution Act to Daties of 
make appropriate provisions on various matters connected with 

■25 High Commissioner, such as the making of contracts and the safe- 
gaurding of existing rights of members of his staff who were originally 
transferred; and it may well be that examination will show that it 
is the High Commissioner who will be the appropriate authority to 
assume the liability to be sued in this country in respect of obligations 
SO of a Government in India and that provision to that effect should be 
made in the Constitution Act. 
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(13) Tbajstsitory Provisions 

407. We have expressed the opinionl that, while it is desirable, it 

not essential, that the same Constitution Act should make provision 
both for the establishment of autonomy in the Provinces and also for 
the establishment of the Federation, the establishment of Provincial 5^ 
Autonomy is likely to precede in time the inauguration of Federation, 
although we consider that this interval should not be longer than is 
necessitated by administrative considerations. It is clear therefore 
that the Constitution Act should contain provisions of a transitory 
nature which will, on the inauguration of Provincial Autonomy, 10* 
settle the Constitution and powers of the Central Government and 
Legislature which are for the time being to co-exist with the 
autonomous Provinces, until such time as they can be repalced by 
the Federal Government and Legislature for which provision will be 
made in the Constitution Act. 15^ 

408. This matter is dealt with very briefly in the White Paper. ^ 

The scheme there contemplated is that the Constitution Act will 
contain provisions enabling temporary modtflcations to be made in 
the provisions relating to the Federation, so as to enable the present 
Indian Legislature to continue in existence, to suspend the operation 20 
of the provisions relating to the Coimcil of Ministers to be appointed 
by the Governor-General, and to provide during the interim period 
for the administration of all Departments of the Central Government 
by the Governor-General, with the assistance of Counsellors re- 
sponsible to himself, as though they were Beserved Departments. 25- 
Examination of these proposals has led us to regard them as not in 
all respects appropriate : for instance, one effect (which we under- 
stand was not in fact in the mind of His Majesty’s Government 
when the proposal was framed) of treating all Departments of the 
Central Government as for the time being Beserved Departments 
within the meaning of the White Paper would be to remove from the 
purview of the Legislature all supply required for Central purposes 
and to make it non-votable. We fully accept, so far as it goes, the 
general intention stated in the White Paper as underlying these 
proposals, viz.^ that the Central Government, though necessarily SS* 
deprived of much of its present range of authority in the Provinces, 
should for the time being be placed in substantially the same position 

as that occupied by the Governor-General in Council under the 
existing Act. But we are of opinion that the actual method proposed 
in the White Paper for securing this result is not the best available, 40 
and, indeed, that the purpose to be achieved is not fully stated. 

% 

409. We do not attempt to set out in detail the method which 
should be adopted to secure the object in view, since we recognise 
that the problem is largely one of the technicalities of draf tmanship . 

We think it right however indicate the general purposes which, 45^ 
by whatever method, ought in our opinion to be attained as the 

^ Supra , para. 157. 

* White Paper, Proposal 202, 
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result of these transitory provisions. It is clear, m the first place, 
that it will be necessary to keep in being the existing Central Legis- 
lature, composed as at present and elected upon the existing franchise, 
and with the existing number of nominated members, official and 
6 non-official; and, in the second place, there should in our opinion 
be no necessity during the transitory period to alter the composition 
of, or the method of appointment to, the existing Central Executive 
But, granted these two premises, it is equally clear that the establish- 
ment of Provincial Autonomy will necessitate consequential changes 
10 in the powers of both the Central Legislature and Executive, winch 
will dffier but little from the changes which will result from the 
establishment of Eederation. 

410. Provincial Autonomy as envisaged by om' recommendations Modifica- 
necessitates, no less than Pederatibn, a statutory distribution of tionsin 
15 legislative powers between the Central and Provincial Legislatures, 

and a distribution which will be identical with that contemplated recom^ 
imder Federation. Similarly, Provincial Autonomy will involve, 

so far as the Provinces are concerned, the same statutory dis- 
tribution of financial powers and resources as that contemplated 
20 under Federation. And, in order to determine questions arising 
between Centre and Provinces out of their legislative and financial 
realtionships, a Court with the same powers in this sphere as it is 
proposed to confer on the Federal Court will be no less necessary during 
the interim period than under Federation. So far as the Executive 
25 is concerned. Provincial Autonomy involves the same limitations 

upon the powers of the Central Executive in relation to the Pro- 
vinces as will be involved for the purposes of Federation, and, 

in that connection, it will be no less necessary under Provincial 
Autonomy than under Federation to difierentiate between the 

30 fimctions of the Governor-General in Council (at the moment a 
corporate body, exercising corporately with very narrow exceptions 
all the functions of the Central Executive) and those of the 
Governor-General. In other words, it will be as necessary 

under Provincial Autonomy as under Federation to give the 

85 Governor-General personally that control over the Governors in 

the exercise of their special jresponsibilities and of matters left 
by law to their discretion which is involved in our proposals relating 
to Provincial Autonomy, and to make it clear that the power which 
xmder Federation will vest in the Governor-General acting in his 
40 discretion to give mandatory directions through the Governors to 
Provincial Governments, with which we have already dealt^ must 
be vested during the transitory period also in the Governor-General 
acting in hig discretion. We consider further that the recommenda- 
tion which we have made^ with regard to the settlement of disputes 
45 between Province and Province, or between the Centre and 
a Province, with regard to water rights should also be brought into 
force during the transitory period; and that from the date of the 


1 Supra, paras. 221-22 
* Supra, para. 224. 



inauguration of Provincial Autonomy the G-ovemor-Generai should 
become solely responsible for the control of the relations between 
the Crown and the States. 

411. Such, in our view, are the purposes which any transitory 
provisions should be designed to secure, and, as we have already 5 
indicated, we think that it shoxild be left to the ingenuity of the 
draftsman to suggest to BQs Majesty's Government the best and 
most appropriate method of carrying them into effect. 
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SECTION VI 
BUEMA 

(1) Introductory 

412. Tile White Paper, .as we have said elsewhere, does not deal The “P"auina 
5 specfically with Burma, because at the date when it was issued White 
opinion upon the constitutional problem appeared to be still 
indefinite. The Secretary of State has, however, submitted to us 
Proposals for .a scheme of constitutional reform in Burma, which 
are set out in a document very similar to the White Paper. This 
10 document has been printed among the Becords of the Committee,^ 
and it will be convenient to refer to it hereafter as “the Burma 
White Paper’^; but the Secretary of State has made it plain that 
its recommendations are not to be taken as representing the final 
and considered policy of His Majesty g Government, but only as a 
15 first sketch of the main lines of a possible Constitution, if Burma is 
separated from India. Since this document was submitted to us, 
we have had the advantage of full discussions with the Burma 
Delegates, who also furnished us before -and after their departure 
from this country with a number of memoranda on the Proposals, 

20 to which we have given our close attention and which have been of 
great value to us. These memoranda are also printed among the 
Committee's Becords. 

413. We propose in this section of our Beport to give first a short Subjects 
account ot Burma andi of the reasons which have led us to the tobe*,^! 

25 conclusion^ that it should not form part of the Indian Federation; 
secondly, to consider the very important question of the trade 
relations between India and Burma after separation; and thirdly, 
to set out our recommendations as to the future government of the 
country in the form of a commentary upon the Burma WTiite Paper. 

30 The Province of Burma 

414. Burma is the largest of the Provinces which at the present of 
time constitute British India. It extends from the high mountainous Province- 
area in latitude 28^ N., where the unadministered tribal tracts of 
Assam and Burma march with Tibet and China, to the mouth of 

35 the Irrawaddy, latitude 16^ N., and to Victoria Point, latitude 
9’58° N., on the narrow Malay Peninsula, which divides the Gulf 
of Siam from the Bay of Bengal. Its total area is some 234,000 square 
miles; Madras, the next largest Province, has an area of about 
136,000 square miles. The population of Burma is, however, only 
40 14,500,000, which is less than the population 6f any other existing 
Indian Province, except Assam and the North-West Frontier 
Province, with areas of 55,000 and 14,000 square miles respectively* 

^ Reproduced for convenieDEce as llie ^-Second Appendix to this volume, 

(pp.a81-408). 

* Infra, paras. 422 and 484. 
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Physical 

features. 


Its isolation. 


415. The Province falls into three main geographical divisions; 
on the west Arakan, lying between the Bay of Bengal and the range 
of hills known as the Arakan Yomas, which mark the western side 
of the Irrawaddy basin; in the centre the Irrawaddy basin, which is 
in many ways the heart of Burma and the true home^ of the Burmese 5 
people; and on the south-east the long narrow strip comprising the 
old province of Tenasserim, which runs down the west side of the 
^ialay Peninsula to Victoria Point, with Moulmein as its capital. 
These two sub-Provinces, Arakan and Tenasserim, constituted the 
nucleus of British temtorial dominion in Burma and were adminis- 10 
tered as distant appanages of Bengal The physical ^ charct eristics 
of these three divisions present striking contrasts, and it is a far cry 
from the Citv of Eangoon, planned and laid out on modern lines, 
with a population of 400,000 and a port handling a volume of 
exports and imports only surpassed in India by Calcutta -and 15 
Bombay, to the sparsely inhabited moimtain tracts where the most 
primitive forms of cultivation afford a precarious living to isolated 
tribal communities. Political consciousness ranges correspondingly 
from that of the European-educated barrister, with nationalist 
ambitions as eager as any to be found in the Provinces in India, 20 
to the entirely negative attitude of the Wa head-hunter or the 
tribesman of the Chin BOlIIs, whose sole political emotion is probably 
an inherited antipathy for, and suspicion of, his cousin in the plains. 


416. The steep and densely wooded mountains on the north and 
north-west of Burma, where it marches with Assam, Manipur, and 25 
Bengal, cut off access from India, while on the east, where 
its neighbours are the Chinese province of Yunnan in the north and 
French Indo-China and Siam in the south, intercourse with adjacent 
countries is only possible by means of a few difficult caravan 
routes. Between continental India and Burma intercourse is and 30 
must be wholly by sea; and Rangoon is 700 miles by sea, a forty- 
eight hours’ voyage, from Calcutta, and 1,000 from Madras. In 
these circumstances it is not s.urprising that the influence which 
Burma can exert on Indian political tendencies and the interest 
which India generally feels in Burma’s affahs are of the slightest. 85 
Conditions in the two countries are in many respects markedly 
different; Buddhism being the prevailmg religion in Burma, the 
difficulties created in India by caste and the potential clash of 
religious forces are hardly existent in Burma; but against this 
must be set the factor of another form of communalism based on 40 
racial cleavages. Another notable point of difference is that the 
women of Burma are regarded, socially and politically, as on an 
equality with men, to an extent as vet rarely found in any part of 
India. The Burmese language is spoken by the great majority of 
the inhabitants, though there are numerous local dialects. Of the 45 
total population some 10,000,000 are Burmans, 1,250,000 Karens, 
and 1,000,000 Shans inhabiting for the most part the frontier tracts; 
and of the non-iadigenoua races 1iie most numerous are Indians, 
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417. Trading relations between the United Kingdom and Burma Sammary of 
began in the latter part of the seventeenth century, but it was not British ^ 
until 1824 that, in retaliation for the invasion of Manipur and Assam 
by Burmese forces from Arakan, British troops from India were Burma. 

S landed in Burma and seized Eangoon and the Tenasserim Coast, 
which by the Treaty of Yandabo in 1826 w^ere, with Arakan, ceded 
to Great Britain. In 1852, following a series of outrages on British 
subjects by the Burmese Governor of Eangoon, for which no redress 
could be obtained from the Burmese King, the second Bui*mese War 
10 ended with the annexation of the province of Pegu; and ten years 
later the coastal districts of Arakan and Tenasserim, with Eangoon 
and Pegu, were formed into a Chief Commi^sinoer’s Province known 
as Lower Burma or British Burma. The’ friendly relations v/hich 
bad been established in 1867 with King Mindon Min came to an 
15 end with the accession in 1878 of King Thibaw, vho maintained 
himself on the throne by the ruthless massacre of all who opposed 
him, oppressed British traders, and finally Entered into negotiations 
for alliances with European powers. In 1885 the Government of 
India presented the King with an ultimatum, which w^as rejected'; 

20 a British force entered Mandalay without resistance; the King was 
deposed, and on 1st January, 1886, Upper Burma was by Pro- 
clamation annexed to the British Crown. Many years were occupied 
in restoring order, but gradually a regular system of administration 
was established; and in 1897 Upper and Lower Burma were 
25 constituted as a single Lieutenant-Governorship, with a Provincial 
Government and a Legislative Council, which originally comprised 
nine nominated members (including four officials), and was gradually 
expanded until in 1920 it contained thirty members, two elected by 
the European Chamber of Commerce and the Eangoon Trades 
SO Association, and twenty-eight (including twelve officials) nominated 
by the Lieutenant-Governor. 


i 


Attitude of the political parties to separation 

418. The Declaration of 1917, wEich held out prospects of advance 
to Burma no less than to other Provinces, encouraged the growth the 1919 
B5 of a vigorous Home Eule movement, and also, as an immediate 
objective, a strong demand that Burma should enjoy as fully as the 
rest of India the advance towards responsible government made 
possible by the reforms of 1919 A series of deputations of Burman 
political leaders between 1918 — 1920 pressed for the application to 
40 Burma without restriction or diminution of the dyarchical system of 
government granted to the Provinces of India by the Act of 1919. 

In 1921 the Secretary of State decided to recommend to Parliament 
the extension to Burma of the reforms inaugurated by the Act, and 
the recommendation was endorsed by the Si^hding Joint Gommittefe 
45 of Parliament cm Imdiaif Afibirs on 25th ^May, 1921/’"*" ^ ^ r# 
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419. Particular questions, such as the franchise suitable to condi- 
tions in Burma, the composition of the Legislative Council, and the 
subjects to be transferred to the administration of Ministers, were 
remitted to a Burma Eeforms Committee presided over by Sir A. F. 
Whyte. The proceedings of the Committee were hampered by a & 
boycott organised by the General Council of Burmese Associations 
and the societies affiliated to it, who demanded complete Home Rule 
and refused to have anything to do with dyarchy, a refusal persisted 
in imtil the autumn of 1982,- but despite the boycott the Committee 
was able to carry through its task, and following on its Report Burma IG 
was constituted a Governor's Province in January, 1923, with a 
reformed Legislative Council, and a dyarchical system corresponding 
to that in other Provinces. There was, however, one notable 
difference; for in Burma, imlike all other Provinces except Bombay, 
the departments transferred to Ministers included from the outset 15 
the Forest Department, which in Burma is of peculiar importance, 
not only because of the considerable revenue derived from the 
forests, but also because no less than three-fifths of the total area of 
the Province consists of forest land. 


420. The active political leaders in Burma who accepted as a first 20 
instalment the measure of self-government aSorded by provincial 
dyarchy, did not on that accoimt abandon their conviction that both 
on racial and on economic groimds it would be better for Burma to 
pursue her own distinct line of development at the first possible 
opportunity, and foresaw that such an opportunity would be likely 25 
to occur after the ten-year period prescribed in the Act of 1919. 
Accordingly they took their seats in the Legislative Council, and 
when the time came, stated their opinions freely to the Indian 
Statutory Commission, who reported that they had little doubt that 
the resolution passed unanimously by the Legislative Council during SO 
their visit to Burma in favour of separation from India was the 
verdict of the country as a whole. On the other hand, the party 
which in 1922 had boycotted the Whyte Committee and had refused 
to enter the Legislative Council or co-operate in a dyarchical form 
of government, stood aloof and tendered no evidence before the 85 
Commission. Their unhelpful tactics have tended to obscure the 
fact that they too seek, and have steadfastly sought, as their ultimate , 
objective, Burma's, independence of India and the development of 
the country on separate lines. The difference between them and 
what we may call the co-operating parties has, we think, been mainly 40 
one of tactics. Whereas the latter are and have been prepared to 
accept what is granted to the rest of India as. a stepping stone to 
something, better, the non-co-operators persist in rejecting every 
offer made and in standing out on every occasion for the impossible, 
in the belief that thereby they increase the prospect of extracting 45 
from the British Government and Parliament a more liberal , con- 
stitutional scheme for Burma* They took the opportunity afforded ' 
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by the election campaign in 1932 (which was to give the electorate 
a means of expressing through their elected members their views 
on the question of separation) to excite a wave of feeling not so 
much against the idea of separation as against the Constitution for 
5 a separated Burma outlined by His Majesty's Government at the 
close of the Burma Bound Table Conference, on the ground that it, 
too, was, as it undoubtedly and inevitably is, dyarchical in nature. 
Having decided to reject the Constitution held out as a concomitant 
of separation, they found it difficult to distinguish this policy from 
10 opposition to separation in the abstract; and, describing themselves 
for the purposes of the election as “anti-separationists," they were 
driven to advocating the only possible alternative, that is, inclusion 
in the federation. 


421. We have satisfied ourselves by discussion with the Delegates Both paxtie: 
15 from Burma representing the anti-separationist parties that they 
have no real desire to see Burma included in an Indian federation; 
and indeed they frankly admit that on their own terms they would 
unhesitatingly prefer separation. The policy they have adopted 
contemplates only the inclusion of Burma in the Indian federation 
20 on the basis of special financial and fiscal conditions (which in our 
judgment would be inconsistent with the fundamentals of a federal 
system), and on the understanding that at her chosen moment 
Burma would be at liberty to secede. We have no hesitation 
in describinj? this policy as wholly impracticable, and we can 
25 affirm that the Delegates from India who have been associated 
with us have just as little hesitation in ruling it out as incompatible 
with the conception of federation. Its adoption by the Burman 
anti-separationist leaders is to be explained, we believe, by the 
mistaken idea that if Burma, as a unit of the Indian federation, 

30 were to take part in such further advances towards full responsible 
self-government as may be made by the federation, she would on 
leaving it at the moment of her choice start off on her own separate 
course so much further forward in the direction of her ultimate 
constitutional goal. Criticism in detail of this conception of future 
35 possibilities would involve us in dangerous fields of speculation; and 
we think it sufficient to record our opinion that, even if Burma could 
be permitted to enter the Indian federation and to leave it at will, 
it is certain that Parliament would still regard it as its function to 
regulate her constitutional status and her relations with other 
40 possessions of the Crown. The inference which we draw- from our 
examination of the course pursued by the Burman anti-separationistff 
is that, in fact, they desire the separation of their country from 
India, but are distrustful of the consequences which may follow if 
the step is taken now; and we see no reason to dissent from the 
45 conclusion at which the Statutory Commission arrived that far 
as there is public opinion in the country it is strongly in favour of 
separation"; nor do we believe that a recommendation in this sense 
would seriously offend Burman sentiment in any quarter. 

I 18 
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422. The question is not, however, one to be decided solely on 
considerations of sentiment. The Statutory Commission adduced 
many other most cogent grounds for the separation of the two 
countries — ^the absence of common political interests with continental 
India, the constant and increasing divergence of economic interests, 5 
the financial inequities (as they appear in Burman eyes) which 
association with India inevitably entails, and the fact that the 
indigenous peoples of Burma belong to the Mongolian group of 
races and are distinct from the Indian races in origins, in languages, 
and by temperament and traditions. They were also of opinion 10 
that separation should take place at once. ‘*We base our recom- 
mendation/’ they observed, ‘‘that separation should be effected 
forthwith on the practical ground that no advantage seems likely to 
accrue from postponement of a decision to a future date. The 
constitutional dif&culties of securing Burman participation in the 15 
Central Government of India are not prospective but actual. They 
will grow with every advance in the Indian Constitution and will 
prejudicially affect not Burma only but India itself.”! By the 
emergence into the field of practical politics of the proposal for an 
Indian Federation these arguments are greatly reinforced. Federation 20 
would not come into being simultaneously with Provincial Autonomy; 
but already there are projects directly or indirectly ancillary to 
Federation which are rapidly taking shape, and the more deeply 
Burma became involved in these as a result of her present position as 
a Province of British India, the more difficult would be her dis- 25 
entanglement from them hereafter. We are, therefore, clearly of 
opinion that the separation of Burma, if it is to be eSected at aU, 
should not be postponed. 


Commercial Relations between India and Burma 

423. We should have no hesitation at all in endorsing the con- 30 
elusion arrived at by the Statutory Commission, if it were not that 
grave doubts as to th© material benefits likely to accrue to Burma 
as a result of separation have been expressed by persons well qualified 
to hold authoritative opinions on the complex problems involved. 

It may be an invidious task to balance national aspirations, and 35 
sentiment against estimates of profit and loss; but we feel that it 
would be a sorry concession to Burman sentiment if we were to 
recommend separation without weighing carefully the possibility of 
a serious diminution, whether immediate or prospective, of material 
prosperity. We have alluded to the increasing divergence of economic 40 
interests to which the Statutory Commission drew attention; and 
further evidence of this divergence has been provided by events since 
the date of their Eeport. It is said that if Burma were separated 
from India she would be free to develop her own fiscal policy on 
lines which are impossible for her while she is tied to India, ^nd 46 


^ Keport, Vol. IT, para. 224. 
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that only by separation can she secure the freedom to do so. The 
matter is, however, not quite so simple. Separation would un- 
doubtedly enable Burma to evolve a fiscal policy more suited to her 
peculiar needs than the high tariff policy of the Government of India: 

5 but it takes time to develop a policy, and still more to gather its 
fruits, and separation must have consequences of immediate effect, 
both financial and economic. 


424. An apportionment of assets and liabilities between the two TarifEs 
Governments would have to be made, as well as of revenues and 
10 charges which are now classified as central. The Statutory Com- 
mission examined the probable results of such an apportionment, 
and a more detailed but still incomplete investigation of this aspect 
of the question was made after the first Bound Table Conference, 
the results of which are embodied in the Beport known as the 
15 Howard-Nixon Beport. The joint investigators were not able to 
agree as to the basis of adjustment to be adopted in respect of certain 
charges, and the statistics on which they worked have been sub- 
stantially affected by the general economic depression, to which 
Bmma, depending almost entirely on the export of natural products, 

20 has been exposed as severely perhaps as any country in the world. 

But we are satisfied, after examining the more recent statistics 
furnished to us by the Government of Burma, that Burma is at any 
rate not likely to be any worse off in respect of net revenue as a 

result of separation, and indeed, if economic conditions improve, m*jy 

25 gain considerably. But as regards the immediate effects on trade 
the position is not so clear. A very considerable trade between 

Burma and India, averaging in value in normal times some 

40 crores (or millions) a year, has grown up in the 48 years since 
the whole of Burma became part of the Indian Empire and it has 
80 grown up on a tariff-free basis, the Province of Burma being within 
India's tariff wall. These conditions would be wholly altered by the 
fact of separation. Burma would cease to be an economic, no less 
than a political part of British India, and, if nothing is done to prevent 
it, the tariff of each country would apply against the other. 


85 425. We conceive that one essential provision in any Constitution Effect of 

that may be devised for Burma in the event of separation will be 
that existing Indian laws shall continue to have effect in Burma after Burma 
separation unless and until amended or repealed by the Burma trade. 
Legislature. Some such general provision would in any event be 
40 necessary in order to provide the basis on which the administration 
may be carried on without interruption; but if it extended to the 
Indian Tariff Acts and tlie Schedules attached to them the result 
would be that Burma would have to levy the customs duties 
prescribed by these Schedules on aU goods imported into Burma, 

45 including goods imported from India, which hitherto have been 
fribe from duty; and similarly with India in the case of goods 
imported from Bunna. Of Burma’s total exports, averaging in 



normal times about 56 crores (£42 millions) per annum, about 
48 per cent, (or £20 millions) goes to India, representing about 14 per 
cent, of India’s total imports. Of Burma’s total imports, averaging 
m normal times about 28 crores (or £21 millions) per annum, about 
42 per cent, (or £9 millions) are from India, representing 5^ per cent. $ 
of India’s total exports. Thus the India-Burma trade constitutes 
nearly haU of Burma’s export and import trade and an appreciable 
portion of that of India; and it is clear that the heavy duties cf the 
Indian protective tariff might have a serious efieet upon it. 

Si^gestions 426. We recall that the Burma Sub-Committee of the First lO 
Bound Table Conference, while advoeatmg the principle of 
separation, expressed the hope that it might be found possible to 
conclude a Trade Convention between India and Burma, and stressed 
the importance of causing as little disturbance as possible of the 
close trade connections which at present exist between the two 15 
countries. Detailed suggestions for such a Convention were submitted 
to us by the Burma Chamber of Commerce, and we have had the 
advantage of studying memoranda on the subject furnished by 
the Delegates who represented that Chamber and the Burma- 
Indian Chamber of Commerce and who also gave oral evidence 29 
before us. Briefly, the suggestion is this: that until such time 
as the hvo new Governments are able themselves to conclude a 
Trade Agreement, the existing fiscal relations between India and 
Burma should be maintained by special statutory provision in the 
two Constitution Acts. This suggestion, if adopted would leave 25 
Burma boxmd for the time being to impose on imports from other 
sources than India the duties scheduled to the existing Indian Tariff 
Acts. But one of the principal considerations urged in favour of the 
separation of Burma from the rest of India is that the heavy duties 
irdposed by India on certain classes of manufactured goods for the 39 
protection of Indian industries are detrimental to the interests of 
Burma, which demand the cheap importation of such commodities 
as manufactured iron and steel. The Chamber of Commerce would 
meet this difficulty by giving liberty to both countries to alter their 
tariffs (which would at the outset be identical) in relation to third 35 
countries, subject to arrangements designed to prevent the import of 
goods on which the tariff might have been lowered into either India 
or Burma, as the case might he, in. order to re-export to the other, 
with a proviso that neither country shall without the consent of the 
other vary existing tariff rates in respect of an agreed list of goods 49 
or commodities, that is to say, goods or commodities in respect of 
which either India or Burma enjoys, by virtue of the existing freedom 
of trade between them, a preference so valuable that any reduction 
of it would seriously affect the trade in that article between the two 
countries. 45 
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deprecates the assumption that the Government of Burma will need 
any additional revenue which might result from taxing the India- 
Burma trade. It assumes on the contrary that as the result of the 
hnaneiai settlement with India, Burma will gain to an annual extent 
6 sufficient, even in the present depressed conditions, to give her a 
small surplus with which to meet new expenditure. We are informed 
that the Government of Burma do not share this view, and anticipate 
that, even allowing for a favourable settlement, the future Govern- 
ment of Burma will need to raise some revenue from trade with India. 

10 But however that may he, it is obvious that whatever gain the settle- 
ment may bring to Buniia it will involve an approximately equal 
loss to Indian revenues; and the Government of India, we understand, 
have no doubt at all that they will have to look to taxes on the trade 
with Burma to make good some of this loss. It may be assumed 

15 therefore, that after separation it w^ill not be possible, on the Indian 
aide at any rate, to maintain even for a short period an India-Burma 
trade free of customs duties: and when one invasion of the free 
trade system has been made, compensating adjustments will prob- 
ably be required all round. 


20 428. A departure from complete freedom of trade need not in all Moderate 

cases seriously prejudice trade between India and Burma, which tariffs not 
depends not so much on the absence of duties as on the margin of 
protection afforded against competing goods from other sources; trade 
and it may well be that in respect of several classes of goods exchanged 
25 by Burma and India the imposition of a light import duty would not coimtries. 
materially affect the flow of trade. This, however, could only be 
ascertained by expert examination of the trade item by item; and 
we are of opinion that the first step to be taken is that Burma and 
India should .agree on a Hat of goods on which duties could safely 
8D be imposed within limits sufficiently low to secure the India- 
Burma trade against dislocation. It would also be necessary to deal 
with the question of substituting equivalent import duties for the 
excise duties at present imposed in India on Burma products, and 
vice vei'sa. To sbcure its object, such an agreement would have to 
86 be operative from the moment of separation, and it must therefore 
have been concluded before the new Governments are established, 
i.e., between the existirig Governments. But an agreement by the 
existing Governments can only be made binding on the Govern- 
ments to be established by the new Constitution Acts, by statutory 
40 pfovision in bbth Acts. 


429. Though the primary puirpose of any agreement iniposed Buma may 
ti^on the Governments of India tod Burma by the Constitution 
Acts tvotild be the regulation of India-Biirma trade with the minimum 
disturbance bf its existiiig bonditioilS, this cannbt Be achieved in hightariffl 
45 isolation. THe impbsition of duties bn goods previously exchanged 
between India and Burma on a no-duty -basis may affect the ques- 
tions of the duties properly le'Wable by either country on competing 
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goods from other sources. Moreover, Burma may desire to reduce 
, the high protective duties at present imposed by the Indian tarifi on 
certain manufactured goods imported from outside. This is recognised 
by the Burma Chamber of Commerce, and their representative 
in his supplementary memorandum,^ makes specific suggestions for & 
dealing with the case, and also with the question of re-esport from 
the country of the lower tariff to the other country. The agreement 
should, therefore, contain as its secondary purpose provisions 
enabling either country to vary its tariffs on goods from outside 
sources, but within prescribed lirnits, so as not to defeat the primary 10 
purpose for which it is made. 

Period 430. An agreement of this kind embodied in the Constitution Act, 

during even though mutually advantageous to the two countries, must 
necessarily constitute to some extent an encroachment upon the 
Convention fiscal liberty which Burma after separation is to enjoy, and which 
conSaue in already enjoys. The encroachment would be less, if the 

force. agreement provided fiall opportunity to both parties to vary details 
by mutual consent dui’ing its currency; but it is in any event 
desirable that the agreement itself should continue for the shortest 
period which is compatible with the securing to those concerned in 20 
the India-Buima trade of a reasonable measure of certainty as to the 
immediate future. One possible course would be to impose the 
agreement for an undefined period subject to denunciation by either 
country at reasonable notice, say twelve months. If the agreement 
proved to be congenial to the needs of both, such an arrangement 26 
might promise the greatest prospect of stability; but there is a risk 
that national amour pro^re might lead one or both of the new 
Governments to denounce it as soon as it had the power to do so^ 
with the result that the agreement might last for little more than 
the period of notice. Another course, advocated by the Burma 30 
Chamber of Commerce, would be to enact that the agreement should 
continue until replaced by another concluded between the two new 
Governments. This, however, would give one Government, if it 
foxmd that enjoyed an advantage at the expense of the other, the 
option of retaining that advantage indefinitely; nor do we think 85 
that it would be fair to impose upon the futur© Gtovemment of Burma 
in the period immediately following separation the heavy burden of 
negotiating an intricate Trade Agreement. In our opinion, the 
legislative provisions for both India and Burma should state the 
minimum period which must elapse before either party to the 40 
agreement can give notice to terminate it, and also the length of 
the period of notice, which might conveniently perhaps be twelve 
months. We do not ourselves make any more precise recom- 
mendation as to what the first period should be than that it should 
be not less than one year, for we think it would be far best that 45 
the actual period should, like the content of the Agreement, be 
fixed by mutual accommodation between India and Burma in 


iReoords[19S3-ilB. 40, 
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the course of the negotiations. If, however, they should fail to 
reach agreement on this point we think that His Majesty’s 
Government, who would no doubt be apprised of the differing views 
held, should insert a specific period in their legislative proposals 
5 which will be laid before Parliament We think also that the agree- 
ment should contain provisions for the mutual adjustment of details 
from time to time during its currency, where both parties desired 
such adjustments to be made. 


431. We recommend, therefore, that the Act should contain Statutory 
10 provision for an Order in Council empowering the Governor-General Provisions 

of India and the Governor of Burma respectively in their discretion mended. 

(i) to apply for a prescribed period to the exchange of goods and 
commodities between India and Burma a scale of customs duties 
which shall have been mutually agreed between the existing Govern- 
15 ments of India and Burma, or determined by His Majesty’s 
Government in default of agreement, the scale not to be sus- 
ceptible of variation during the prescribed period except by mutual 
consent; and (ii) to apply to specified classes of goods and com- 
modities imported into either country from outside sources such 
20 variations of the duties imposed by the Indian Tariff Schedules at the 
date of separation as may have been mutually agreed by the existing 
Governments of India and Burma before separation, or determined 
by His Majesty’s Government in default of agreement, or as may be 
mutually agreed thereafter by the two Governments during the 
25 prescribed period, 

432. There is a cognate matter which it is important should 

be settled before separation comes into effect, namely, the means double 
of affording relief to persons, firms and companies who might mcome-tax. 
other^vise be exposed by the act of separation to a double liability 
80 to income-tax. We regard it as important that such relief should be 
afforded, and we understand that the question of the means best 
adapted to achieve the purpose is now under examination. Pending 
the result of this examination we make no specific recommendation 
as to the statutory provision required, but we think that this 
85 matter should be dealt with on similar lines to those which we 
have recommended in the case of the Trade Agreement. 

433. The negotiations for a Trade Agreement might also be ^ . 

extended to the regulation of the immigration of Indian labour into tioji ot 
Burma for the first few years after separation. We allude elsewherel Indian 

40 in our JReport to the necessity of withholding from Indian-British 
subjects the unrestricted right of entry into Burma after the separa- 
tion, in order that the Government and Legislature of Burma may 
be free to regulate the influx of cheap labour in competition with 
the indigenous sources of supply. The problem is already acute^ as 
45 the Eoyal Comnnssion on Labour in Indija have recorded, mxd 
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endorse the opinion expressed by that Commission that the best way 
of solving the problem is by mutual agreement between the two 
Governments concerned. But the period immediately after separa- 
tion is evidently not the most suitable opportunity for negotiating 
an agreement on a matter which is peculiarly eap&-ble of provoking 5 
lively animosities, and we are of opinion that, whether or not in 
direct connection with an agreement to regulate trade relations, at 
any rate at the same time, an agreement to control the influx of 
Indian labour into Burma should be concluded beWeen the existing 
Governments. Such an agreement, which might conceivably run 10 
for the same period, and be determinable on the same notice, as the 
Trade Agreement (though this is a point on which we wish to make 
no defmite recommendation), would also need to be made statutorily 
binding on both Governments for the period of its validity. 

484. The diflSculty of regulating the economic relations of India 15 
and Burma in the period immediately following separation has 
presented itself to us as the most serious obstacle to a recommenda- 
tion in favour of separation, which on all other grounds seems plainly 
to be indicated. We were much impressed by the views of the 
Delegates representing commercial interests, both European and 20 
Indian, on the disturbance of India-Burma trade which might result 
from separation. We believe, however, that an agreement such as 
we have suggested would enable both countries 'to tide over the 
critical period, and in these circumstances we regard ourselves as 
justified in recommending that the separation of Burma from India 25 
should be efiected simultaneously with the introduction of the 
constitutional changes which we have recommended in the case 
of the other Provinces of India. 


(2) The Burma White Paper 

435. Before considering in detail the proposals in the Burma 30 
White Paper we have certain preliminary observations to make. 

It is in the first place evident that a new Constitution for Burma, 
whatever may be its precise form, must differ in many respects from 
that which we have recommended in the case of the Governors’ 
Provinces in India. The Government of Burma will be a unitary 35 
government, and therefore no question of any distribution of executive 
or legislative powers will arise, since the Government will unite in 
itself all the powers which in a Federated India will be divided 
between the Federal and Provincial Governments. 

436. Next, we desire to draw attention to ^6me of the legal 4Q 
consequences of separation. On the Indo-Siamese frontier of Burma 
lies the territory known as the Karenni States, whose independence 
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was guaranteed by a treaty with the former Burmese Kingdom in 
1875. These States are not a part of British India, but are never- 
theless part of “ India ” as defined by the Interpretation Act, 1889, 
because they are under the suzerainty of the Crown exercised through 
5 the Governor-General. They are under the direct control of the 
Government of Burma, jurisdiction in them being exercised by the 
Governor on behalf of the Governor-General by virtue of powers 
delegated under the Foreign Jurisdiction Act; but their constitu- 
tional position seems to differ in no respect from that of Indian 
10 States in w^hich the Grown exercises jurisdiction by treaty, usage or 
otherwise. The jurisdiction therefore which is at present exercised 
by the Crown through the Governor-G-eneral of India, and through 
the Governor of Burma by virtue of the powers delegated to him, will 
have to be resumed into the hands of the Crown, and thereafter 
15 exercised directly through the Governor of Burma, without the 
intervention of the Governor-General of India. The Burma White 
Paper rightly proposes that the first of these objects shall be secured 
by the Constitution Act itself; for the second a new Foreign 
Jurisdiction Order in Council will clearly be required. 


20 437. Wo assume that provision will be made for the continued Application 

application to Burma after the separation from India of all Acts of Acts of 
of the Imperial Parliament which extend at the present time to 
Burma as a part of British India. But there are a number of other toffis 
Acts of Parliament which apply to Bis Majesty’s overseas P^'^^^ssions 
25 exclusive of British India ; and when Burma ceases to be a part of outside 
British India, it would seem that those Acts would, in the absence British 
of provision to the contrary, apply to Burma as they apply elsewhere. 

Thus, all Acts which are declared to extend to “ colonies ’’ would at 
once become part of the law of Burma, since colony ” is defined 
30 in the Interpretation Act, 1889, as “ any part of Bfis Majesty’s 
dominions exclusive of the British Islands and of British India.’' 

Our attention has been drawn in this connection to the Colonial 
Laws Validity Act, 1865, some of the provisions of which appear to 
be quite inconsistent with any Constitution which we could con- 
35 template for Burma. We think that special provisions will be 

required in the Constitution Act to deal with this point; and we 
agree also with the Secretary of State that no room should be left for 
any suggestion that the new status of Burma will be assimilated to 
that of a Crown Colony. Apart from this, it will obviously be 
40 necessary to make provision for the continued application to Burma 
of existing British Indian laws, until repealed or amended by the 
Burma Legislature or other competent authority; but ther^ will 
have to be some machinery for ad'apiang those laws to nieet the new 
constitutional situation, as, for example, by siibstituting ike 
46 Governor of Burma for the Governor-General in Council, where the 
latter expression occurs in an existing Aet. 
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488. It is proposed that the Constitution Act should declare that 
all rights and obligations under international Treaties, Conventions 
or Agreements which before the commencement of the Act were 
binding upon Burma as part of British India shall continue to be 
binding upon her.l A similar provision is to be found in section 148(1) 5 
of the South Africa Act, 1909, the Act which constituted the Union 

of South Africa In that ease however the States or Provinces by or 
on whose behalf the Treaties, Conventions or Agreements had been 
made became part of a new and larger organism, which necessarily 
assumed responsibility for all the existing obligations of its constituent 10 
members; but we are not clear that the case of a State which becomes 
autonomous by separation from a larger State is precisely analogous, 
at any rate so far as rights as distinguished from obligations are 
concerned, and we are disposed to think that the matter may require 
some further examination. ^ 15 

489. We should mention here that the Delegates from Burma, both 
in a Joint Memorandum signed by several of them and orally before 
us, expressed the hope that His Majesty might be pleased to adopt 
the title of King-Emperor of Burma. It would not he proper for us 

to express any opinion on this suggestion until His Majesty's pleasure 20 
bad been taken; but we may perhaps be permitted to make the 
following observations. BHs Maj’esty's full style and title is ^‘Greorge V 
by the Grace of God of Great Britain, Ireland, and of the British 
Dominions beyond the Seas King, Defender of the Faith, Emperor of 
India and Section 1 of the Government of India Act therefore 25 
correctly describes the territories for the time being vested in His 
Majesty in India as governed by and in the name of His Majesty 
the King, Emperor of India." From this it is clear that, though it is 
not incorrect to speak of BQs Majesty in relation to His Indian 
Empire as " The King-Emperor," the expression " King-Emperor of 30 
India " is not legally a part of BQs Majesty's style and title. 
Hence a reference to Burma in the Eoyal Title could," subject to His 
Majesty's consent, only be introduced by legislation, which, since the 
Statute of Westminster became law, would require the concurrence 
of the Dominion Governments. The Delegates also desired that the 85 
Governor should in future be known as djfhe Governor- General of 
Burma; but this too is a matter on w^hich we think that DCs Majesty's 
pleasure would have to be taken. 


TKe executive 

440. The proposals in the Burma White Paper with regard to the 40 
Executive follow generally those in the India White Paper with 
regard to the Executive Government of the Federation and of the 
Provinces ; that is to say, executive power and authority is to be 
vested in the Governor as the representative of the King, aided and 


^Bnrma White Paper, Proposal 5. 
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advised by a Council of Ministers.! To avoid repeating at length 
what we have already said in earlier parts of our Eeport, we think 
it desira.ble to make clear at this point our intention that the 
modifications which we have recommended in the proposals in the 
5 Indian White Paper should mutatis mutandis be applied to the 
corresponding proposals in the Burma White Paper; but there are 
certain divergencies between the India and Burma White Papers to 
which we should draw attention, as well as other points which arise 
only in the case of Burma. 


10 441. The Council of Ministers will have a constitutional right to 

tender advice to the Governor in the exercise of the powers conferred 
upon him by the Constitution Act, other than powers connected with 
certain Departments which will be reserved for the Governor’s own 
direction and control and matters left by the Constitution Act to 
15 the Governor’s own discretion; but the Governor will be declared 
to have a special responsibility in respect of certain matters, and 
where they are involved will be free to act according to 'his own 
judgment. The matters which it is proposed shall be reserved to 
the Governor’s own direction and control are Defence, External 
20 Affairs, Ecclesiastical Affairs, the affairs of certain Excluded Areas 
and monetary policy, currency and coinage. With these we deal 
later, but we point out that they do not include law and order, 
which will, therefore, fall within the ministerial sphere, as it will in 
the Indian Provinces, if our recommendations are accepted. In 
25 general the same considerations apply in Burma, if separated, as 
apply in the other Provinces of British India. But there are certain 
special circumstances which we think it right to mention. On the one 
hand terrorism of the Bengal type is practically unknown among 
the Burman people, and communal strife arising jhom strong 
30 religious antagonisms is rare and unimportant. To this extent 
the problem is less difficult than in other Provinces. On the other 
hand Burma exhibits racial rivalries which on occasion have 
developed into violent riots between one community and another, 
and serious crime — especially crimes of violence — appears to be 
86 more rife in Burma than in India: in proportion to population 
the annual record of dacoities, murders and cattle thefts is very 
high. This, no doubt, is due, in part, to the fact that barely 
50 years have elapsed since, ^with the conquest of Upper Burma, 
British authority was established throughout the Province and 
40 British ideas of law and order began to be inatiUed into the whole 
countryside. To this fact and perhaps also in some degree to the 
Burman temperament may, we think, be, attributed the organised 
resistance to authority, amounting to armed rebellion and guerilla 

warfare, which has at times, even within the past few years. 
46 affected a large number of districts and which, owing to the difficult 
nature of the country and the lack of good communications, Eas 


Law and 
Order. 


^ Burma White Paper, Proposals 6-20. 
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proved very troublesome to put down. Nevertheless we are of 
opinion that the responsibility for law and order ought in future 
to rest on Ministers in Burma no less than in India, and for sub- 
stantially the same reasons. At the same time, bearing in mind 
the special features of the problem that we have described, we 5 
think it essential that the Governor of Burma should have powers 
additional to the powers flowing fSrord his special responsibility for 
the prevention c-f any grave menace to the peace and tranquillity 
of Burma as proposed in the Burma White Paper. He should be 
given the same statutory powers against attempts to overthrow by 10 
violence the Government established by law as we have recommended 
should be vested in the Governors of Indian Provinces.! Purther, 
conditions in Burma manifestly necessitate the maintenance of an 
eflacient and highly disciplined police force ; and we are of opimon 
that the recommendations which we made in an earlier passages 15 
for the protection of the police forces in the Indian Provinces, by safe- 
guarding the statutes and rules which govern their internal organisa- 
tion and discipline, should be adopted in Burma also. 


The Burma 442. The police in Burma consist of : — (1) two civil police forces, the 
Police. District Police and the Eangoon Police, which are organised on 20 
much the same lines as the police forces in the Indian Pro- 
vinces and 'whose main duty is that of detecting and preventing 
crime; and (2) ten battalions of the Burma Military Police. Six 
battalions of the latter are frontier battalions, stationed almost 
wholly in the excluded tribal areas contiguous to the frontiers, and 25 
may be described as a watch and "ward gendarmerie. Of the other 
four battalions, one is a reserve battalion which provides drafts 
mainly for the frontier battalions and is also responsible for the 
protection of the railways in times of internal disorder, and three are 
* ‘garrison^ ^ battalions* two "with headquarters in Eangoon and one in 30 
Mandalay. These, though organised on a battalion footing, serve 
in the districts in small detachments as patrolling parties and as 
a backing to the District Police, and also supply Treasury guards 
and prisoners’ escorts. These services require a well-armed and 
highly disciplined personnel, and are entrusted in other Provinces 35 
to the so-called armed reserves of the civil police, which do not exist 
under that name in Burma, 

« 

, 443, We are informed that it is in contemplation to place the six 

frontier battalions and the reserve battalion oi the Military Police 
MiEtary directly under the Governor as part of the defence organisation, 40 

FoHoe. though it is not intended that they shall form part of the regular 

Defence Force or lose their primary police character. If, as we 
understand, these battalions are at the present time stationed in the 
Excluded Areas ih proximity to the frontiers, it would clearly be 


I Supra, para. 96, 
* Supra*, para. 93. 
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impossible to transfer them with, the ordinary civil police to the 
control of a Minister, and the proposed arrangement seems to us a 
reasonable and convenient one* We are informed also that in times 
of grave internal disorder the reserve battalion, and to a limited 
5 extent the frontier battalions also, have been called upon to act as 
additional police outside the excluded Areas, before recourse is 
had to mihtary aid; and if in future they become part of the defence 
organisation under the control of the Governor, it would be possible 
for the latter, in the exercise of his special responsibility for the pre- 
10 vention of grave menace to the peace or tranquillity of Burma, to deal 
effectively with a threatened outbreak without the use of troops, 
or alternatively to place additional forces at the disposal of the 
Minister for the same purpose. 


444. It is intended, we understand, that the three garrison (3-arrison 
15 battalions should pass under the control of the Minister responsible ofSStwy 
for law and order as. part of the police force of the Districts, and they Police, 
would thus correspond to the armed reserves of the civil police in 
the other Provinces. The frontier and reserve battalions would, 
however, be available as a reserve striking force in the event of 
20 serious disturbance wherever it might occur, or to provide reliefs 
for men on continuous duty in the districts. These proposals seem 
to us to be well conceived. The Governor's responsibility for the 
preservation in the last resource of law and order in Burma may well 
be heavier than in many of the Indian Provinces, but his position 
25 vnll be stronger in that he will have under his own control the 
Department of Defence and the resources which it can afford in the 
way of additional military police as well as of troops. We have only 
one suggestion to make. In veiw of the reservation to the Governor 
of the Department of Defence, we are disposed to think that the 
30 designation of the three garrison battalions which will henceforth 
be under the control of the Minister as Military Police may tend to 
confusion., We suggest, therefore, that some other designation 
should be adopted, and perhaps “the Burma Constabulary" might 
be regarded as appropriate. 


85 445. The Governor is to have a special responsibility! in respect The 

of (a) the prevention of any grave menace to the peace or tranquHlity 
of Burma or any part thereof; (b) the safeguarding of the financial 
stability and credit of Burma; (c) the safeguarding of the legitimate hil^Qs* 
interests, of minorities; (d) the securing to the members of the 
40 public services of any rights provided for them by the Constitution 
Act and the safeguarding of their legitimate interests ; (e) the preven- 
tion of commercial discrimination; (f) the administration of certain 
Partially Excluded Areas, and (g) any matter which' affects the 
administration of any department of government under the direction 
45 and control of the Governor. It will be seen that these special 
responsibilities are substantially the same as those proposed in the 
case of the Governor-General and Governors of Provinces. We have 

( 

*'Btinna White Paper^ Proposal 17. 
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already recorded our views in relation to the first of them, and, subject 
to the governing factor that in the unitary government of Burma the 
special responsibilities and special and discretionary powers of the 
Governor-General and of the Provincial Governors in India re- 
spectively will be combined in the hands of the Governor, we are of 5 
opinion that the recommendations which we have made elsewhere^ 
in regard to these matters, and in regard to arrangements for apprising 
the Governor of any question afiecting them in India should apply, 
with some necessary adjustments of form, in the case of Burma. 
The suggestion ia the Joint Memorandum submitted by certain 10 
of the Burman Delegates that any dispute on the question whether 
in a particular case the Governor’s special responsibilities are 
involved should be referred to the Privy Council for decision 
completely misapprehends the principle underlying the Propos-als; 
and nothing would be more likely to check a healthy constitutional 15 
development than to make the relations between the Governor and 
his Ministers a matter of law rather than of constitutional usage and 
practice. 

There are certain aspects of commercial discrimination in 
the case of Burma which are of sufficient importance to demand 20 
separate treatment, and we also leave for subsequent consideration 
the question of the Excluded Areas. 


The Reserved Deparimenis 

446. The subject of Defence has not the same importance in Burma 
as it has in India, for there is no North-West Frontier problem; but, 25 
as the Statutory Commission observe, Burma has on her own borders 
a less definite but potential danger which, if it actually emerged in 
concrete shape, she could not deal vith single-handed. 2 So long as 
this is so, it is clear that the Department of Defence must remain 
under the exclusive control and administration of the Governor; and 30 
the more so, since the main pre-occupation of those responsible ^ 
for the defence of Burma must always lie in the vast Excluded Areas of 
the Province, which are also to remain under the Governor’s control. 

It is proposed^, and we think rightly, that the Governor should also 
have the title of Commander-in-Chief. The executive military power 35 
will be vested in him, as the head of the Executive Government, and 
the size of a Burma Defence Force would not in any event justify 
the separate appointment of a Commander-in-Chief for Burma, 
though we assume that there would continue to be a General Officer 
in Command of the regular military forces. We have already 40 
mentioned the proposals which are in contemplation with regard 
to the transfer of certain battalions of the Burma Military Police 
to the defence organisation. The personnel of these battalions 
at the present time is, we understand, for the most part Indian, being 
drawn from men who have served their time with Indian regiments; 46 

1 Supra, paras. 78—80, 02—101 (so far as applicable), 170 and 171. 

* Report, Vol. IT, para. 220. 

* Biurma White Paper, Proposal 6. 
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and whether as time goes on it will be found possible to replace these 
with Burma personnel is not a matter on which we are competent to 
express any opinion. We may refer to what we have said on this 
subject in connection w’ith Indian army problems^; but w’e desire 
S also to point out that the policing and protection o| the Excluded 
Areas, which lie along the frontiers of Burma and which form so large 
a proportion of the total area of the country, involve military con- 
siderations of a special kind. We refer hereafter to the powers 
which the Burma Legislature will possess in connection with 
10 legislation for the enforcement of army discipline. 

447. External affairs and ecclesiastical affairs need no comment, other 
except, in regard to the latter, to state beyond the possibility of Reserved 
misunderstanding that they have no concern with the Buddhist 
religion or any other religion of the population at large. The 

15 affairs of the Excluded Areas raise, however, various questions 
which it will be more convenient to discuss separately. 2 

448. The reservation to the Governor of matters relating to mone- Monetary 
tary policy, currency and coinage, differentiates the Burma White poHcy, 
Paper proposals from those of India m a very important respect, currency, 

*20 In India it is proposed that the Eederal Ministers shall be responsible cSnage. 
generally for finance, the Governor-General having only a special 
responsibility for the safeguarding of the financial stability and credit 
of the Federation, with a Financial Adviser to assist him in the dis- 
charge of this responsibility. But it has always been made clear 
25 by His Majesty's Government that the establishment of a Eeserve 
Bank, free from political influence, to which the management of 
currency and exchange could be entrusted, was a condition precedent 
to the transfer to Ministers of responsibility for the finance of the 
Federation. A Eeserve Bank of India has now been authorised by 
30 Act of the Indian Legislature and measures are therefore in train for 
the fulfilment of the condition precedent. But there is no separate 
Eeserve Bank in Burma, nor, so far as we are aware, is it in con- 
templation to establish one; and we agree therefore, that the 
control of monetary policy, currency and coinage is properly 
35 reserved to the Governor. 

449. It is proposed to3 empower the Governor to appoint at his The 
discretion not more than three Counsellors to assist him in the Governor’s 
administration of the Eeserved Departments. He will also be and 
empowered at his discretion, but after consultation with his Ministers, therinan- 

40 to appoint a Financial Adviser to assist him and also to advise cial ^ 
Ministers on matters regarding which they may seek advice. The 
duties of the Financial Adviser will necessarily cover a wider field 
than those of the Financial Adviser to the Governor-General of 
Jndia, not only because of the reservation to the Governor of matters 
45 relating to monetary policy, currency and coinage, but also 
because the Government of Burma will be a* unitary Government, 

1 Supra, paa:as, 179 and 180. 

* Infra, paja?,. ^58-463^ , 

® Burma White Paper, Proposal 11. 
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uniting in itself the jS-nancial powers which in India will be shared 
between the Federal and the Provincial Governments. In these 
circumstances, we do not think that we can endorse the proposal 
in the Burma White Paper that one of the Counsellors may, in the 
discretion of tl^ Governor, be appointed Financial Adviser. We 5 
assume that the proposal is based upon groimds of economy; but 
it seems to us that any saving in expense which might be effected 
by a combination of the two offices would be more than counter- 
balanced by the disadvanta'ges which in our opinion would 
result. We think that Ministers would be unlikely to avail 10 
themselves freely of the services of a Financial Adviser who was also 
in administrative charge of a Eeserved Department. It is also very 
important that the Financial Adviser should be in a position in which 
he could take an impartial and independent view of the whole financial 
situation, in relation to both the Transferred and the Beserved 1? 
Departments, and if he were at the same time one of the Governor’s 
Counsellors he could scarcely avoid finding himself from time to 
time in a position in which his interest in one capacity confiicted 
with his duty in the other. 


The Legislature 20 

450. It is proposed^ that the Legislature shall consist of the King 

represented by the Governor and two Houses, to be styled the 

Senate and the House of Bepresentatives. The Senate is to consist 
of not more than 36 members, of whom 18 would be elected by the 
[House of Bepresentatives, and 18, who may not be officials, would 25 
be nominated by the Governor in his discretion. The House of 
Bepresentatives is to consist of IBS members, of whom 119^ would be 
elected to represent general constituencies, and 14 to represent 

special constituencies. The Governor’s Counsellors are to be 

ex-officio members of both Houses for all purposes, except the right 30 
to vote. The Senate is not to sit for any fixed term, but one quarter 

of its members are to retire every two years. The House of Eepre- 
sentatives is to continue for five years unless sooner dissolved. 

451, There are no detailed proposals with regard either to the 
composition of the Houses or to the franchise in the Burma White 85 
Paper; but the Secretary of State has since submitted a Memo- 
randum, which is printed among the Becords of the Committee, 
which contains valuable suggestions with regard to both these 
subjects.^ In our opinion suitable provisions can be embodied in 
the future Constitution Act on the basis of these suggestions; but.. 40 
though we give them our general approval, there are nevertheless 
eertain points in which we think that they require modification; 
and to these we draw attention in the paragraphs which follow. 


^ ■Wlcit&Paj)er, Proposals 21, 23, 24, 25-29. 
* Baoords [1933-34], Al, p. 10. 
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452 We understand that, in the case of those members, of the Objections 

’Senate who are to be elected by the House of Bepresentatives, the to system 

intention is to adopt the method of the single transferable vote. 

So far as this is designed to avoid the necessity of communal repre- mentsfor 
5 sentation, it has our cordial approval; but we do not think that it Senate, 
will effect its object, viz., to secure adequate representation to 
substantial minorities, if the proposal in the Burma White Paper is 
retained, whereby one-quarter of the Senate retires at the expiration 

of every period of two years. It has been pointed out in memoranda 

10 submitted to us by the Burma Chamber of Commerce and others that 
at the first election, w’hen the full number of 18 seats are to be filled 
and the requisite quota of votes will be eight, the European, Indian 
and Karen communities at any rate could count on securing the 
election of their candidates; but that at the ensuing periodic 
15 elections, with only nine vacant seats to fill, no minority candidate 
could be elected unless all the minority representatives in the 
Lower House pooled their votes, because the necessary quota would 
be too large. Alternative proposals have been made to meet this 
difficulty, but none seem to overcome it entirely; and after full 
20 consideration we have come to the conclusion that the system of 
rotational retirement is unsuitable, and that the better plan would 
be to provide that the life of the Senate shall be for a fixed period 
seven years, unless it is sooner dissolved.^ But e7en so the problem 
of casual vacancies, which always causes difficulty under proportional 
26 representation systems, has to be faced, if the minorities are not to be 
placed in an increasingly unfavourable position as the seven years 
draw to a close. We have considered more than one plan for 
meeting this difficulty, none of which is wholly satisfactory; and 
we think that the best course will be to provide that, where a casual 
W vacancy occurs in a seat held by the representative of a minority 
community, only candidates of the same community as the vacating 
member shall be eligible. We recognise that this to some extent 
introduces a communal element into the Senate, which we regret; 
but we do not see how in the circumstances it is to be avoided. An 
36 alternative suggestion was that casual vacancies should be filled by 
the Governor’s nomination; but we have felt bound to reject this 
for reasons which it is unnecessary to elaborate. 


463. The proposals for the composition of the House of Bepre- Composi- 
sentatives are fully set out in the Secretary of State’s Memorandum, 

40 to which we have referred. They provide for 119 general con- j^epre- 
stituencies and 14 special constituencies. Of the general con- sentatives. 
stituencies, 94 would be non-communal, 12 Karen, 8 Indian, 2 Anglo- 
Indian, and 3 European. The special constituencies are the Univer- 
sity of Bangoon, the Burmese Chamber of Commerce, the Burma- 
46 Indian Chamber of Commerce, the Burma Chamber of Commerce 
(European), the Chinese Chamber of Commerce, the Btogoon Trades 

^Th© power of dissolutioii rests, of course, with the Governor iu his 
discretion : e© supra, par^;:146. 
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Assoeiation (European), and Labour (two Indian and two Burman). 

Out of the non-communal constituencies, three seats -would be 
reserved for women. It be observed that these proposals are 
based upon communal representation with separate electorates. We 
had hoped that it would have been possible to abandon the principle 5 
of communal representation in the ease of Burma, however necessary 
it may be for British-India ; but we have reluctantly come to the 
conclusion that, for the present at any rate, this is an impracticable 
ideal. It is true that, as we have already observed, there is very little 
religious cleavage in Burma, since toleration is a marked character- 10 
istic of the Buddhist creed. There are however racial cleavages; 
among the indigenous races there is a clear-cut division between 
Burman and Karen; and the division between the indigenous and 
non-indigenous (mainly European and Indian) communities is as 
marked as is the division between the non-indigenous communities 15 
themselves. We are not to be understood as suggesting that the 
different communities live otherwise than in amity with one another, 
although the feeling between Burman and Indian, especially as 
competitors in the labour market, from time to time becomes acute; 
but each community has its own culture and outlook on life, and 20 
these do not always blend. It is also to be observed that the minori- 
ties have their o-wn representation at the present time in the Burma 
Legislature, and we are clear that none of them would be prepared 
to abandon it; indeed, the Burman Delegates themselves -with few 
exceptions, recognised, even if reluctantly, that the claim was one 25 
which must be met. We therefore accept the proposals in principle, 
but we are glad to observe a suggestion in the Secretary of State’s 
Memorandum that it should be permissible for persons who are not 
members of the communities concerned to stand as candidates for 
communal constituencies. We endorse this suggestion, and we hope 30 
that it may help in the course of time to break down the barrier 
which at present exists. 


454, It will be observed that three of the ninety-four non-com- 
munal seats are, under the proposals in the Memorandum, to be 
reserved for women. The representative of the women of Burma 35 
informed us, however, that Burman women did not desire this 
reservation, and we are satisfied that this is so. In these circum' 
stances the question arises whether these three seats should be 
eliminated altogether or assigned elsewhere, possibly as an addition 
to the representation of special interests. We are of opinion on the 40 
information before us that the special interests are already ade- 
quately represented, and that the total number of the House of 
Eepresentatives should therefore be 130 instead of 133. 


455. We agree generally with the proposals in the Memorandum^ 
for the franchise for the Lower House, which will result in a 45 
substantial increase in the electorate. The present electorate of 
Burma consists of 1,956,000 men and 124,000 women; and the 


Records [1933-4] A1 p. 10. 
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proposals in the Memorandum will increase this number to 2,300,000 
men and 700,000 women, or 23*26 per cent, of the total population, 
as against 16*9 per cent. The increase in the number of women 
voters is considerable ; the proportion to the adult female population 
5 is increased from 4 per cent, to about 21 per cent., and the proportion 
of women to men voters from 1: 14*3 to 1: 3*5. In British India 
our recommendations would increase the number of voters from 
3 per cent, of the total population of British India to 14 per cent., 
and the proportion of women to men voters from 1:20 to between 
10 1.45 and 1:5; if all women eligible to vote o-pply to be put on the 
register. The proportionate increase in the Burmese electorate is 
thus rather less than that in the case of India, both in fche ease of men 
and women The reason for this is that the number of voters on the 
register in Burma is already considerably higher in proportion to 
15 population than in India, and that the standard of living is con- 
siderabh higher in Burma than in India, which means that a 
property qualification results in a larger proportion of the population 
being placed on the roll. We are informed that, despite this large 
extension of the franchise, the Government of Burma regard the 
20 proposals as administratively practicable, and, that being so, we 
accept them. The representative of the women of Burma urged 
that a vdfehood franchise should be included, as in India; and, 
having regard to the exceptional position which women hold in Burma, 
we should have been glad to give favourable consideration to this 
25 suggestion. We are informed however that the inclusion of a 
wifehood franchise would increase the total electorate by over 
40 per cent, and we hesitate to recommend so near an approach to 
adult franchise at present. 1 

456. The proposals of the Burma White Paper with regard to the Powers of 
30 powers of the Legislature follow the same lines as those in the ease Legidature, 
of India and need no further comment except on two points. As in 
the case of the Indian Legislatures the Burma Legislature will have 
no power to make any law affecting the Army, Air Force, and Naval 
Discipline, Acts; but it is likely that for some time to come Indian 
35 forces will be serving in Burma the members of which are subject to 
the corresponding Indian Acts, and it is clear that it should also 
be beyond the competence of the Burma Legislature to repeal or 
amend any of the latter Acts. There will also, as in British India, be 
certain restrictions on the power of the Burma Legislature to pass 
40 discriminatory legislation affecting persons domiciled in the United 
Kingdom; but questions will also arise as to their power to pass such 
legislation affecting persons domiciled in British India. This, how- 
ever, is a matter which 'will be more conveniently discussed later 
when the subject of discrimination in general is being considered.! 

45 457. Since the functions of the Government in Burma after 

separation will extend to all matters which in India will fall vsrithin between 
the Federal as well as within the Provmcial sphere, it would seem two 
at first sight that the Senate in Burma should correspond, whether 

^ Infra para. 473. 
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size or in the extent of its powers, rather to the Federal Council 
^of State than to any of the Provincial Legislative Councils. If the 
-House of Eepresentatives has ISO members, the Senate, on the 
-Indian analogy, should have a membership of nearly 100. The pro- 
j)osals in the Burma White Paper, however, contemplate, as we have 5 
•said, a Senate of 36 members only; and we understand that this 
•accords generally with the views expressed at the Burma Eound 
Stable Conference. We do not think that any larger body would be 
’appropriate to the circumstances of Burma; but, that being so, it 
^must follow that the Senate must be regarded as a body having 10 
•xevisory and delaying powers like the Upper House in an Indian 
.Province, rather than one possessing substantiallv equal powers with 
■the Lower House, like the Council of State. Conflicts between the 
two Houses should be resolved in the mannei which we have recom- 
mended in the case of the Indian Provincesl, with this modification, 15 
that it should be permissible for a Bill passed by the Senate, but 
rejected by the House of Eepresentatives, also to be referred for 
■decision to a Joint Session. 

(3) Spbgul Subjects 

(a) Ejccliided and Partially Excluded Areas 20 

458 The Burma White Paper proposesS that Excluded Areas 
•sliould be reserved to the exclusive admimstration and control of 
the GovernoTt but that Partially Excluded Areas should pass under 
the control of Ministers, though the Governor will be declared to 
have a special responsibility in respect of the administration of these 25 
^reas. The Excluded Areas are to be those areas which have been 
under the existing law notified ns backward tracts’ the Partially 
Uxoluded Areas are to be those which are at the present time not 
•removed from the jurisdiction of the Burma Legislature, but which 
have been excluded from the operation of the Burma Eural Self- 30 
‘<}ovemment Act and do not return members to the Legislative 
CJouncii. The area comprised in the first category extends to 90,200 
--square miles, with a population of approodmately 1,900,000; the 
^second to 23,000 square miles, with a population of approximately 
*370,000 ; and when it is remembered that the total area of Burma is 35 
'^34,000 square miles, it wiU be seen that the Excluded and Partially 
'Excluded Areas together comprise very nearly one-half of the area 
of the whole Province, though they are only inhabited by about one- 
•^eventh of the population. Various questions arise with regard to 
these areas, which it is necessary to consider in some detail. 40 

459. In the first place, the distinction which is at present drawn 
between the Excluded and Partially Excluded Areas appears to be 
to some extent an arbitrary one, and we find it difficult to understand 
why some of the Partially Excluded Areas have never been notified 
-as backward tracts; though perhaps the reason may be, in some 45 

* Supra, para. 150. 

*Burma White Paper, Proposal 10. 
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cases at any rate, that they are of so primitive a character that they 
have remained practically unadministered and it was therefore a 
matter of indiiference whether they were classified in one category 
or the ether. The Secretary of State’s Memorandum,! which we 
5 understand refieets the views of the Government of Burma, suggests 
that, where an area has never been formally declared a backward 
tract and does not consist exclusively of hill districts, it is undesirable 
to withdraw it from the scope of Ministers and the Legislature, and 
that it should therefore continue to be regarded as a Partially 
10 Excluded Area only, V\/e cannot accept this suggestion, nor do we 
agree that the omissions of the past should necessarily be perpetuated 
in the future. Such information as we have leads us to think that the 
Salween district should certainly become an Excluded Area. With 
regard to the others, our information is not precise enough to enable 
15 us to make detailed recommendations; but we are of opinion that 
the Government of Burma should be requested to examine the whole 
question de novo and to advise whether, notwithstanding the present 
legal position, any districts which it is proposed should form part 
of a Partially Excluded Area are of such a character that their 
20 notification as backward tracts would be justified, if the matter were 
at large. 


460. We have no doubt at all that the Excluded Areas should DijEferen<» 
remain under the exclusive administration and control of the 
Governor. The Joint Memorandum of the Burman Delegates ^eas and 
25 expresses the opinion that there should be no wholly Excluded Areas rest of 
except those included in the Slian States Federation; but the argu- 
ments advanced in support of this opinion seem to us to misapprehend not of 
entirely the reasons which underlie the proposals in the Burma White degree^ 
Paper. We do not think that we can do better than quote a passage 
30 from the Secretary of State’s Memorandum, with which we find 
ourselves in complete agreement. 


“it is important to I'emember that the word ‘backward,’ 
which is the technical term used to denote areas notified under 
Section 52a of the Government of India Act, 1919, may lead to 
35 a serious misunderstanding of the position It suggests that 
the difference between these tracts and the ordinary districts 
is one of degree of development which will necessarily tend to 
disappear with time. This is far from the whole truth. The 
existing backward tracts are hill districts lying on the north, 
40 west and east of Burma, and resembling in their general char-- 
acteristies the backward tracts along the eastern border of 
Assam. Their inhabitants, mainly Kachins, Chins and Shans, 
differ radically from those of the plains in race, religion, law^ 
customs, and language, and most of these differences will he 
46 bridged, not by a simple process of development, but by the 
much slower and more difficult process of abandonment of theic 


1 Records [1933-34], A1 p, 95. 
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existing culture. It is the absence of common outlook and 
aspirations: which is perhaps the main factor militating against 
the assimilation of the backward tracts in the hills in the 
political institutions of the plains. The history of the relations 
between the backward tracts and the plains is one of opposition 5 
and hostility, and the main reason for undertaking the admini- 
stration of the tracts was the protection of the plains. Such 
feelings of antipathy die slowly in remote places; and the 
inhabitants of the backward tracts are still devoid of any real 
sense of community, political or otherwise, with the plains. 10 
Further, the inhabitants of the backv-ard tracts are ignorant 
of conditions in the plains and those of the plains are equally 
ignorant of conditions in the tracts It is true that, since the 
annexation of Upper Burma, civilising influences have been at 
work. The K'achins come down with confidence from their hills 15 
to market in the villages of the plains and mix more freelv with 
the plainsmen, and in some areas they have come under the 
influence of missionaries Kachins and Chins also are recruited 
to the Burma Eifles and Burma Military Police. But the fact 
remains that the plains and the backward tracts are different 20 
worlds wdth no adequate mutual knowledge and no adequate 
contact by w’hich such knowledge may be readily diffused. 

The ‘ backward tracts * in Burma are admittedly not ripe for 
representative institutions and have not it is believed, shown 
any desire for them. The time wdll not be ripe for such a change 25 
until conditions in the tracts have undergone a fundamental 
change and until their inhabitants have learned to feel that 
they are part of a larger political whole. Such a state of affairs 
is not likely to come to pass within any period that can at 
present be foreseen. Meanw’hile, the Provincial Legislature, 30 
however capable of legislating for the plains which it knows 
and represents, is clearly not qualified to legislate for people 
it does not represent and for conditions of which it has no 
adenuate knowledsre. Added to this is the consideration that 
law in the backward tracts is mainly customary law supple- 35 
mented by simple regulations issued under section 71 of the 
Government of India Act — a very refractory substance for 
amalgamation with Acts of the Legislature. 


461. The Joint Memorandum of the Burman Delegates draws 
attention to certain financial arrangements in connection with the 40 
Federated Shan States, and recommends that the contribution from 
Burma revenues to those States should cease and that the States should 
be required to pay their share of the cost of defence and general 
administration We think that the Delegates are under some 
misapprehension in this matter, for w'’g are informed that no such 45 
contribution has been made for the last two years, and that there 


1 Rscord^ rig33-a4], Al, p, 97. 
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is no intention ot renewing it. We understand the intention to be 
that after separation the Shan States should be credited with a share 
of receipts from customs dues proportionate to the consumption of 
dutiable articles in their area, and with a similar share of income 
^ tax and other taxes which are at the present time central sources of 
revenue, but wdiich will, after separation, be levied in Burma for 
the purposes of the local Government. The Shan States will in their 
turn contribute a fixed sum representing the share fairly . ilt^cuble 
to them of central expenditure which will in future be borne by 
10 Burma, and of the cost of general administration from which the 
States derive benefit equally with the rest of Burma. This appears to 
us a reasonable arrangement. We should perhaps explain that the 
Shan States, though British territory, are a quasi-autonomous area 
administered by the Shan Saw^bwas or Chiefs under the geneici 
15 supervision of the Governor, and that since 1922 they have been 
formed into a species of Federation for certain common purposHS. 
The finances of the Federation have always been kept distinct from 
the provincial finances of Burma, and we think it desirable that 
this arrangement should continue. Special provision for this purpose 
20 will, we think, be required in the Constitution Act; and w^e are of 
opinion (1) that the share of revenue which the Shan States are to 
receive, as indicated above, and the contribution which they are to 
make to Burma revenue, should be fixed from time to time by Order 
in Council; (2) that the States* share of revenue, when fixed, should 
25 be a non-votable head of expenditure appropriated for the purposes 
of the adininistration of the States; and (3) that the contribution 
of the States should not be paid directly to Burma revenues but 
allocated to the Governor for the same purposes. The Burman 
Joint Memorandum suggests that the financial settlement between 
SO the Shan States and Burma (f.e., the determination of the share of 
revenue and of the States’ contribution) should be referred to an 
impartial tribunal and should not be left to be dealt with by the 
Governor. We understand that in fact a committee of three officers, 
one representing Burma, one the Shan States, with an independent 
S5 chairman, has already been set up for the purpose of advising the 
Governor on this matter, and in these circumstances we do not think 
that any useful purpose would be served by the appointment of an 
extraneous tribunal. 


462. We understand the Burman Delegates also to suggest that Financial 
40 the financial arrangements for other Excluded Areas shoxold be 

the same as those for the Shan States, that their expenditure Excluded 
should be met out of their own revenue, and that thev should have Areas, 
a budget separate from the general Burma budget. There does not 
seem to us to be any true analogy between the two cases. The Shan 
45 States are a compact area, and for all common purposes form a 
single organised administrative unit; this cannot be said of any of 
’ the other Excluded Areas. We think therefore that the Burma 
White Paper rightly proposes that the money required for the 
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administration of those areas, apart from the Shan States, should 
come from Burma general revenues, and should be a non-votable 
head of expenditure. We may, however, draw attention to the 
fact that the forests in the Excluded Areas are at the present time, 
and will continue to be, under the administration of the Forest 5 
Pepartment, which since 1923 has been one of the transferred depart- 
ments; and the Excluded Areas make a substantial contribution 
through this channel to the general revenues of Burma. We think 
that the restrictions on the powers of the Legislature, both in regard 
to the application of enactments passed by it and in regard to IQ 
questions and resolutions, which we have recommended elsewhere 
in regard to similar areas in British India, should apply in regard 
to the Excluded Areas and Partially Excluded areas of Burma. 

463. We have mentioned previously the Karenni States, an area 
of 4,000 square miles with a population of 64,000 which lies on the 15 
eastern border of Burma and is not British territory. There is also 
a small non-British enclave known as the Assigned Tract of Namwan, 
which is held on a perpetual lease from China in order to facilitate 
frontier transit questions. It is proposed that these two areas shall 
be treated on the same footing as Excluded Areas, and that the 20 
trifling sums required for administrative purposes in connection with 
them shall be treated as e^enditure on an Excluded Area. In view 
of the smallness of the areas, involved, this seems a convenient 
arrangement; but we assume that, since they are not British 
territory, it will still be necessary to legislate for them by means of 25 
Foreign Jurisdiction Act procedure. 


(b) The Public Services 

464, The proposals in the Burma White Paperl on this subject 
are substantially the same muiatis mutandis as those in the case of 
India, and we consider that the recommendations which we have 30 
made in respect of the Public Services in India2 should similarly apply 
mutatis mutandis in respect of Burma. In the following paragraphs, 
therefore, it is only necessary to draw attention to one or two 
special points. The services in Burma which will in future correspond 
to the Indian Civil Service and the Indian Police will necessarily 35 
have different designations; but present members of the Indian 
Civil Service who are serving in Burma have informed us of their 
desire to remain members of the Indian Civil Service, seconded 
for service under the Government of Burma and to retain all the 
rights and privileges of that service. If we correctly understand 40 
this request to mean that the officers in question desire that, though 
no longer subordinate in any degree' to the Governor- General of 
India in Council, they should still be entitled to describe themselves 
as members of the. Indian Civil Service, to which they were in fact 
recruited, we see no objection to acceding to their desire. As 45 


1 Burma White Paper, Proposals 84-99. 
* Supra,p&pas. 274-312. 
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regards the request to retain the rights and privileges of that Service^ 
we note that the Burma White Paper proposes, rightly in our 
opinion, that officers serving in Burma who were appointed by 
the Secretary of State shall be protected in existing rights and that 
5 the Secretary of State shall be empowered to award such compensa- 
tion as he may consider just and equitable for the loss of any of them. 

In the case of Central Service officers now serving in Burma, it is- 
proposed that those who were recruited by the Government o£ 

India for service in Burma alone should be compulsorily transferred 
10 to the service of the Government of Burma, but that those who 
were recruited either by the Secreta*ry of State or by the Government 
of India without special reference to service in Burma should only 
be liable to transfer to the Government of Burma with their consent 
and the consent of the authority who appointed them. This seems- 
15 a reasonable distinction to draw, and we approve it. 

465 There is a matter of importance to which, it will be 
convenient to refer at this point, namely, the principles on which and ^ 
recruitment to the Services, which in Burma after separation will 
correspond to the All-India Services, should be ba^'ed. The Statutory * 
20 Commission! when recording in general terms its views as to the 
Government of a separated Burma, laid great stress on the importance 
of building up these Services in the tradition of the All-India Services 
which they will replace, and said: ‘‘The pace of Burmanisation 
must be decided on its merits.” The ratios of European and Indian 
25 recruitment to the Indian Civil Service and Indian Police which were 
approved in 1924 on the recommendation of the Lee Commission 
were designed to produce an equality of Europeans and Indians (in 
which term Burmans are included for this purpose) for India as a 
whole, including Burma, by 1939 in the Indian Civil Service and by 
30 1949 in the Indian Police. The basis of calculation was an All-India 
average, and it has always been recognised that whereas by the dates 
mentioned there will be more Indians than Europeans in those 
Services in some Provinces, in others there will be fewer. Burma falls 
in the latter category. Erom figures which have been laid before us 
85 showing the change in ratio in the Indian Civil Service in Burma 
during the last decade, it is clear that an equality of Europeans and 
Burmans is unlikely to be attained by 1939; nor, we are informed, is 
equality likely to be attained in the Indian Police in Burma by 1949. 

Any attempt to expedite the attainment of such equality by sacrificing 
40 the standard required of recruit?, would be destructive of the principle 
on which the Statutory Commission laid such emphasis, and might 
well be disastrous to Burma. We are of opinion that the proportion 
of Europeans and Burmans in the Services which in a separated 
Burma will take the place of the Indian Civil Service and the Indian 
45 Police will be a relevant consideration in deciding when the projected 
enquiry^ into the question of future recruitment should take place 

^ Report, Vol. II, para. 225. 

* Burma White Paper, Proposal 9'3 : cf. auprcf, parau 298* 
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for Burma; and we wish to endorse the opinion held by the Statutory 
Commission in the passage cited that, in the meantime, the important 
thing in Burma’s interest is to preserve the standard of recruitment 
without too close a consideration for the early attainment in Burma 
of what was no more than an average figure calculated for the whole 5 
of India without* strict regard to differing conditions in differing 
Provinces. 

^ 466. Burma has one Service which has no exact counterpart in 

frontier India, viz., the Burma Prontier Service. This is now controlled and 

Service. recruited by the Local Government, but it includes certain appoint- 10 

ments the incumbents of which enjoy rights guaranteed by the 
Secretary of State. We approve the proposal in the Burma White 
Paj)er that this Service should be recruited and controlled by the 
Gf^vernor in Jris discretion, ^since most of the officers who belong t) 
il would be serving in Excluded Areas under the control of the 15 
Goveinor.t 

467. Wlien the Burma White Paper was first published, the 
question of continued recruitment by the Secretary of State to the 
Medical and the Bail way Services was still under examination. -We 
understand, however, from the subsequent Memorandum submitted 20 
to us by the Secretary of State that as regards the Bailway Services 
the intention now is that the proposed statutory Eailway Board for 
Burma shall, in conjunction with the Public Service Commission, 
control recruitment .2 We have already recommended that recruit- 
ment for the Eailway Service in India should be in the hands of the 25 
new Eailway Board, and we see no reason why the same principle 
should not be applied also in the case of Burma. As regards the 
question of recruitment to the Medical Service, we are informed that 
this matter is still under consideration, and we have not sufficient 
information before us to make any considered recommendation; but 30 
we are disposed to think that for the time being some recruitment by 
the Secretary of State of European medical officers must continue. 


Medical and 
Superior 
Railway 
Services. 


The Forest 468. We desire to draw attention to what we have already said 
Service. on the subject of the Eorest Service in India and the need for the 

co-ordination of research.3 Our recommendations with regard to 35 
the Eorest Service in the Indian Provinces are not of course applicable 
as they stand to the Forest Service in Burma; but we hope never- 
theless that arrangements may be made whereby the Central 
Institute for Eesearch and the Training College at Dehra Dun will be 
available for entrants fi*om Burma. We hope too that nothing will be 40 
dcme which might exclude the possibility of an interchange of 
officers between the Forest Services of Burma and India; and we 
refer in this connection to certain of the recommendations of the 
Bmma Sub-Committee of the First Eound Table Conference. 


^Barma White Paper, Introd., para. 22. 

* Records [1933-34], A2, p. ll. 

* Supra^ paras. 3Q5-306. 
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469. It is proposed that there should be a Public Service The Public 
Commission tor Burma. ^ This we regard as an essential provision Service 
and we think that the Constitution Act should in this respect follow miSion. 
the Indian model^. ‘ 

5 470. I his is a convenient point at which we may refer to Auglo- 

questions connected with the domiciled community, including Anglo- 
Indians and Anglo-Burmans, in respect both to education and to Bunnans* 
their fitness for appointments in the various Services — the latter 
depending very greatly on the efficiency of the former. Owing 
10 to the fact that the progress of English education among the 
Burmese was far slower than in India, Anglo-Indians are still 
to be found in some of the higher posts in the Provincial and sub- 
ordinate Services in Burma, in the teaching profession, in the higher 
clerical posts, as well as in the Central Services still under control 
16 by the Government of India. Over the whole Province the recent 
census shows that there are altogether 19,200 Anglo-Indians, of 
whom just over half are concentrated in Eangoon. Hitherto their 
chief competitors have been Indians imported from India, and not 
Burmese at all, and it is obvious that any rapid drop in the number 
20 of Anglo-Indians employed in the Band Becords and Excise Depart- 
ments, as well as in the present Oentral Services which will be 
transferred to the control of the Government of Burma, would inflict 
an unmerited blow on this community, for they would not merely 
lose these posts but also the means which have enabled them to pay 
25 for the education of their children. It is important therefore for 
this, among other reasons, that the standard of European education 
should be maintained In India, few Indian parents wish to send 
their children to Christian schools for European and Anglo-Indian 
children; but for some years past Burmese parents have shown an 
30 increasing liking for schools of this kind, and the percentage of 
children of other races who have been admitted into these schools 
has increased considerably in the last ten years. The teachers 
in these schools have to be paid higher salaries, and they 
fulfil the natural wish of European and Anglo-Indian parents 
35 that their children should be brought up m a Christian school 
and taught by teachers whose mother-tongue is English. If, 
therefore, pupils of other races and creeds should, under the new 
Constitution, be further increased, the whole character of these 
institutions will be practically destroyed. It was represented to us 
40 that the Anglo-Indians felt that the tests imposed upon Anglo-Indian 
children in the matter of proficiency in Bunnese tended to be too 
severe upon children whose mother-tongue was English, and that 
they were thereby prejudiced in the matter. of becoming qualified 
for employment in the Public Services. These are matters upon 
45 which it is not possible for us to enter in any detail, but we consider 
that both the education and the employment of Anglo-Indians should 
engage the special attention of the Governor in order that this 

^ Burma White Paper, Proposals 100-104, 

* Supra, paras. 3^13-314. 
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deser^drig class should not be subjected to any handicaps either in 
the quality of their education or their eligibility for posts in the 
Government service. It would further be necessary for regulations 
to be made laying down the percentage of appointments in Eailways, 
Posts and Telegraphs, and the Customs’ Service, which could fittingly 5* 
be reserved for members of the Anglo-Indian community. 


Discrimina- 
tion as 
between 
Bnimaand 
India. 


Penal dis- 
cnrimination 
against 
imports to 
and from 
Burma and 
India. 


(c) Commercial ayid other forms of discrimmation 

471. In so far as this is a matter between the United Kingdom 
and Burma, the proposals in the Burma White Paper, supplemented 
by a subsequent Memorandum submitted to us by the Secretary of 10 
State, ^ are the same as those in the case of India, and we approve 
them subject to the general application to the case of Burma, mutatis 
mutandis, of the modifications which we have made in the corres- 
ponding proposals originally submitted to us in relation to India. 

In particular we recommend that there should be imposed on the 15 
Governor of Burma an additional special responsibility corresponding 
to that which we have recommended^ should be imposed on the 
Governor-General of India for the prevention of discriminatory or 
penal treatment of imports from the United Kingdom. The Burma 
White Paper and the Secretary of State’s Memorandum, however, 20 
deal also ^vith the question of discrimination as bet^veen India and 
Burma after the separation of the two countries, and this raises 
certain problems of its own. 

472. The general principle underlying the proposals sub- 
mitted to us in this regard is that, inasmuch as the association 25 
* between India and Burma in the last 50 years has been, broadly, 
of a similar nature to that which has been built up over a longer 
period between the United Kingdom and India, Indians should be 
afforded in Burma, generally, the same measure of protection in 
regard to their business avocations and commercial undertakings 30 
as we have recommended for United Kingdom subjects. We think 
that this is right. Pursuing this principle, we think that the addi- 
tional responsibility which, as we have mentioned in the preceding 
paragraph, should be laid upon the Governor to protect imports 
into Burma from the United Kingdom from penal or discriminatory 35 
treatment, should extend to the protection of imports from India 
into Burma. And, in order that Burma should not be exposed, or 
feel that she is “exposed, by this recommendation to unequal treat- 
ment in this respect, we think that, reciprocally, the special 
responsibility with w^hich the Governor-General of India is to be 4C 
charged under our recommendation should extend to the case of 
the products of Burma imported into India. • 

1 Records [1^33-34}, A2, p. L 

* SKpra^ para. 345. 
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473. The Memorandum to which we have referred deals also with Position of 
a particular problem affecting the right of entry of Indian subjects 
into Burma. It points out that there are in Burma over 1,000,000 
persons cither domiciled in India or originating from some Indian 
S Province. Some are in the permanent service of the Government, but 
the greater number are labourers who only intend to stay in Burma 
for a few years and who by accepting smdler wages tend to oust the 
indigenous labourer and to lower his standard of living. Others are 
Indian money lenders who advance money on the security of agri- 
10 cultural land and crops, and whose operations, especially in times of 
depression, are such as to bring about an extensive transfer of owner- 
ship from an indigenous agricultural population to a non-indigenous 
and non- agricultural class. It is clear that in these circumstances it 
would be unreasonable to include in a new Constitution for Burma 
15 provisions which would in eEect give to all persons domiciled in India 
an unrestricted right of entry into Burma; and it is accordingly pro- 
posed that it should be competent for the Burma Legislature to enact 
legislation restricting or imposing conditions of entry into Burma in 
respect of all persons other than British subjects domiciled m the 
*20 United Kingdom. We think that this is right, but we agree wuch the 
further proposal which is made by the Secretary of State that, with a 
view to preventing the imposition of vexatious or unreasonable 
strictions or conditions for the entry of Indians of good standing into 
Burma, the introduction of any legislation regulating immigratio-J 
25 into Burma should be subject to the Governor’s prior consent. Never- 
theless we hope that these matters will ultimately come to be 
arranged between India and Burma on a conventKonal basis, and 
we refer to earlier observations which we have made on this aspect 
of the subject. Ws havey also expressed the opiruon elsewhere that 
80 it may be desirable that any temporary Trade Agreement made 
between the existing Governments of the , two countries with a 
view to tiding over the difficult period immediately after separation, 
when fche two new Governments will probably be too fully occupied 
with other matters to enter into a long and intricate negotiation, 

35 should also include provisions relating to emigration and immigration. 


474. There are certain legal restrictions in force at present on the Exiting 
right of persons of non-Burman birth or domicile to compete for ^ ion#, 
certain public appointments or to qualify for the exercise of certain 
professions; and it is right that these should be retained. As regards 
40 the future, the power of the Burma Legislature to impose conditions 
or restrictions on entry into Burma should prove a sufficient safe- 
guard. Subject to the above modifications, we are of opinion that 
the question of discrimination as between India and Burma should 
be dealt with on the same lines as that of discrimination between 
46 India and the United Kingdom. But the separation of Burma^fmm 
India will create a special category of persons in Burma of United 
Kingdom domicile for whose protection in India provision will, 
we think, require to be made in the Constitution o! India rather 
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Medical 

qualifica- 

tions. 


Suggestions 
for futu3pe. 


than that of Burma. We refer to the ease of companies established 
ah’eady in Burma with United Kingdom personnel and United 
Kingdom capital, Such companies have established themselves in 
Burma as a Province of British India and we think that it would 
evidently be inequitable if, after the separation of Burma, they are 5 
in a less favourable position in respect of their operations in British 
India than a company established at the same time and under the 
same conditions in, say, Bombay or Bengal. 

475. As regards professional qualifications, other than medical, 
we have nothing to add to what we have already said in the case of 10 
India. As regards medical qualifications, the position is different. 

A local Burma Act at present entitles any person holding a British or 
Indian medical qualification to be enrolled on the Medical Eegister in 
Burma, but a.lso empow^ers the Burma Medical Council to refuse to 
register any practitioner who holds only a qualification conferred in a 15 
Dominion or foreign country which does not recognise Indian medical 
degrees. The recent action by the General Medical Council, to which 
we have referred elsewhere, in withdrawing their recognition of Indian 
medical diplomas, did not affect Burma specifically, since we under- 
stand that at that time there was no authority in Burma by which 20 
such diplomas w’ere granted; but we are informed that diplomas are 
now granted by the University of Eangoon. The Indian Medical Act, 
1933, which sets out the Indian diplomas which entitle their holders 
to be placed upon the Indian register does not include among them 
any diploma granted in Burma, but contains provisions enabling 25 
Bangoon diplorpas to be included in the list, if the Indian Medical 
Council are satisfied after investigation that the standard of proficiency 
prescribed by the Universitv of Eangoon is adequate. According to 
our information, however, the procedure prescribed by the Act will 
take some time, and it is uncertain when the Eangoon diploma SO 
will in fact be admitted to the list; and in these circumstances 
the position is one of some doubt and obscurity, especially as 
the Indian Act will obviously require some modification in its 
application to Burma after the separation of the two countries. 


476. We think that all persons at present practising medicine in 35 
Burma by virtue of a United Kingdom or Indian qualification ought 
in any event to have that right assured to them.^ As regards the 
future^ we hope that it will eventually be found possible by means of 
reciprocal arrangements between the * General Medical Council and 
the Indian Medical Council on the one hand and the Burma 40 
authorities on the other to arrive at a solution satisfactory to^ all 
concerned. In the meantime we think that statutory provision 
should be made to secure to holders of United Kingdom and Indian 
medical qualifications which are recognised by the General Medical 
Council the right to be enrolled on the Medical Eegister in Buima. 45 
The precise form which the provision should take will require 


1 Of, supra, para. 358. 
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examination, but we think that reciprocal arrangements should be 
made by ’which the medical degrees granted by Hangoon University, 
if and when recognised by the Indian Medical Council and the 
General Medical Council, would receive a similar measure of protection 
5 in India and in the United Kingdom to that which we think suitable 
for United Kingdom and Indian qualifications in Burma. 


(d) The Railway Board 

477. The Secretary of State has furnished us with a Memorandum Proposals 
containing proposals for the constitution of a Eailway Board to Rai^ay 
10 manage the Burman railways after separation.^ This follows in its Board, 
main outlines the proposals w^hich we have already discussed for 
a Eailway Authority in India; but the problem is a very different 
one in Burma, wiiere the railway system consists only of some 2,000 
miles of railway, and where there are no such complications as arise 
15 in India from the existence of company-owned railways or railways 
belonging to Indian States. Accordingly, while the Indian Eailway 
Board is more correctly described as a Eailway Authority, the 
Eailway Board in Burma is intended to be, in the words of the 
Memorandum, *‘a Board of Directors for the one railway system 
20 owned by the State/’ Agreeably with this conception, it is proposed 
that the chief executive officer of the railways shall be ex-officio 
President of the Board. 


' 478. We agree generally with the proposals in the Memorandum, Modifica-J 
subject to '“the following modifications We do not think that the 
25 Financial Adviser should be a member of the Board, for the same ®^Sgeste . 
reasons which in our -view make it undesirable that he should also 
be one of the Governor’s Counsellors, since his duty and interest 
might at times be in conflict. We think, nevertheless, that there 
should be a member of the Board with special financial experience. 

30 Secondly, it has been represented to us that the proposed ineligibility 
for membership of the Board of persons who have contractual 
relations with the railways would in the case of Burma unduly 
restrict the field from which suitable members might be selected. 

We are informed that the Government of Burma recognize the force 
36 of this contention, and sugest the inclusion of provisions similar 
to those which are to be found in the Eangoon Port Act, the effect 
of which is to make a personal interest in a contract a disqualification 
either for membership or for participation in a discussio*h of matters 
relating to such a contract. This suggestion merits, we think, 

40 favourable consideration. Thirdly, it seems to us that the Eailway 
Board in Burma ought to be in a position to- begin its operations 
contemporaneously with the establishment of the new Government, 
and that legislation for this purpose will therefore be necessary before 


1 Records [1933-34], A2, p. 7. 
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the separatioa of the two countries It would obviousl^^ be inappro- 
priate for the present Legislature in India to enact such legislation, 
and we think therefore that it must be enacted in the Constitution 
Act itself, though it may well be found convenient to leave some of 
the detailed provisions to be prescribed by Order in Council. 5 


(e) Constituent powers; the Judiciary; Audit and Auditor-General; 

Advocate -General 

479. The recommendations which we have made on these four 
subjects in the case of India, ^ will, we think, be equally appropriate, 
mutatis mutandis, in the case of Burma. But as Burma after separa- 10 
tion will be a unitary State and will not be within the jurisdiction 
of the Indian Federal Court, we think that an appeal should lie as 
of right to the Privy Council from the High Court in any case 
invohdng the interpretation of the Constitution Act. We take this 
oppoidiunity to record our opinion that the recommendations which 15 
we have made elsewhere^ tor the prescription of English as the 
language of the High Courts in India and the use of English for the 
conduct of business in the Indian Legislatures should apply equally 
to the case of the High Court and the Legislature in Burma. As 
regards audit arrangements, it is evident that Burma -will require 20 
after separation her own audit system. As regards Home Audit, 
however, it may well be found that the amount of Burma business 
transacted in London will not be sufficient to justify the appointment 
of a separate officer as Home Auditor, and in that event we think 
that some arrangement should be made whereby the Auditor for 26 
Indian Home Accounts should also act in an agency capacity for 
Burma We think that liberty should be afforded in the Act for 
the new Burma Government to establish a High Commissioner of its 
own in London if it finds it necessary to do so; but we foresee the 
possibility that the amdunt of business requiring to be transacted in 30 
London on behalf of the Government of Burma may be so small as 
not to justify, at the outset, the expense of establishing such am 
and we think that it might be well to examine the possibility of the 
functions of such an officM being undertaken by some other authority 
on an agency basis for the lime being. 35 


(f) fhe Secretary of State and his Advisers 

480. The establishment of responsible government in Burma neces- 
sarily implies, as in the case of India, the disappearance in relation 
to Brama of the corporation known as the Secretary of State in 
Council. It follows that there should be a transference of the rights, 40 
liabilities and obligations incurred by the Secretary of State in 
Council in respect of Burma to the appropriate authority to be 
/^^fablished in Burma, corresponding to the transference to the 
Federal or Provincial Govenlments in India which in an earlier 
passage we have suggested should be provided for in the Indian 45 . 

1 Supra, paras. 322-341, 374r-381, 396-399 and 400-403. 

* Supra, para. 373, 
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Constitution. The question has been raised whether the Secretary 
of State for India should become in future the Secretary of State for 
India and Burma. The Joint Memorandum of the Burman Delegates 
suggests that there should be a separate Secretary of State for 
5 Burma, or else that the Secretary of State for the Dominions should 
hold the office. We are disposed to think that the Secretary of State 
for India should in future hold two separate portfolios, one as 
Secretary of State for India and one as Secretary of State for Burma; 
and we are of opimon that, though the two offices would be legally 
iO distinct, it is most desirable on practical grounds that they should 
be held by the same person. There is, we are convinced, no real 
danger that the interests ot Burma would be unfairly subordmated 
to those of India in the hands of a Secretary of State holding the 
double office. 

15 481. The Secretary of State, as Secretary of State for Burma, The 

ought, we think, to have a small body of Advisers, not more than Secreteiy 
two or three at the most, to advise him on questions concerning Advisers!' 
Burma; but our recommendation in the ease of India' that the 
Secretary of State should be bound in Service matters by the opinion 
‘20 of his Advisers or a majority of them would .not be altogether 
appropriate in the case of so small a body; and it is for consideration 
whether, where Service matters are concerned, which are and will 
continue to be ejusdem generis in India and Burma, the India and 
Burma Advisers should not sit together and advise jointly. 

25 (g) Financial adjustment between India and Burma 

482. It is clear that on the separation of the two countries there Financial 
will have to be an equitable apportionment of assets and liabdities. adjustment 
including under the latter head the liability for loans and loan 
charges which are at present a liability either of, the Secretary of separation. 
5d' State or of the Government of India. The Burma White Paper 
contains no definite proposals as to the manner in which this appor- 
tionment is to be effected; but we assume that it vriE be necessary 
to appoint some impartial tribunal which will in the first place lay 
down the principles of the apportionment, leading the application 
■36 of those principles to be worked out in detail at a later date. It 
will be necessary to include in the Constitution Act provisions giving 
the force of law in both countries to the award or awards issued from 
time to time by the tribunal. It is also very desirable that its work 
should be well advanced by the time the new Government in Burma 
40 is established, and we think that steps should be taken for its 
appointment at as early a date as is reasonaWy praeiieable. 
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PROPOSALS FOR INDIAN CONSTITUTIONAL REFORM 


INTBODUCTION. 

The White Paper of December^ 19S1 

1. In December 1931 both Houses of Parliament adopted a motion 
expressing approval of the Indian policy of His Majesty’s Govern- 
mentj as announced to the Indian Bound Table Conference and set 
out in Command Paper 3972. That policy, stated in the broadest 

furt-lier inquiries and discussions 
witn the object of finding a suitable basis for the conversion of the 
present system of government in India into a responsibly governed 
teaeration of btates and Provinces, on the understanding that the 
responsible Government so established must, during a period of 
transition, be qualified by limitations in certain directions. These 
limitations, commonly described by the compendious term '"safe- 
guards , have been framed in the common interests of India and 
the United Kingdom. 

2, Having pursued their further inquiries and discussions, 
including a third session of the Pound Table Conference, His 
Majesty^s Government are now in a position to indicate with greater 
precision and^ in fuller detail their proposals for an Indian Consti- 
tution; and it is their intention, as indicated by the Secretary of 
State for India to the House of Commons on the 27th 3'une last, 
to invite both Houses of Parliament to set up a Joint Select 
Committee to consider these proposals in consultation with Indian 
representatives, and to report upon them. After this report has 
been laid it will be the duty of His Majesty’s Government to 
introduce a Bill embodying their own filnal plans. 


TAe for'm and purpose of the present document 

3. It should be made plain at the outset that although the 
proposals are set out below in the interests of clarity in the form 
of short paragraphs or clauses, the language used in so describing 
them must not in general be taken as representing the language 
which would actually he used if they were presented in statutory form, 
l^or must it be assumed that the present proposals are in all respects 
so complete and final that a Bill would contain nothing which is not 
covered by this White Paper. At the same time it is hoped that 
the Proposals, read in the light of this Introduction, will make 
clear the principles which His Majesty’s Government have followed. 

4. One fixrther explanation of the scope of this document should 
be given. It is unnecessary for the present purpose for His 
Majesty’s Government, in anticipation of the discussions in Parlia- 
ment, to marshal and elaborate here the general arguments in 
justification of their Proposals. It is not sought in this document 
to do more than to explain their exact nature and intended efiect 


This Pederatioh of India 

The processes involved in its formation 

5. The conception of a Federation of States and Provinces, and 
the processes involved in its formation necessitate a complete recon- 
struction of the existing Indian Constitution; these proposals are 
accordingly based on the assumption that the existing Government 
of India Act (which is a consolidation of the series of statutes 
relating to the Government of India, the earliest of which dates 
from the 18th century) wiU be repealed in toto^ and will be replaced 
by the Act which will ultimately embody the decision of Parliament, 
and which is in the following pages referred to as ^the Constitution 
Act’. The problems ^ presented by the legal and oonstitu^tional 
ceoonstraction are briefly as 
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into by a num°^r^of ^ entered 

at least of autonomyf and each P^sessed of sovereignty or 

central organism which surrender to the new 

powers and jurisdiction +rv ^ ^ identical range of 

lame extent fol e£h on^ of fbe behalf to the 

as a whole Indir T '“^^.^idually and for the Federation 

precedents of this kind fl k common with historical 

fetate thl^dmwSo Jonteol of Sch is ^ unitary 

Seeretarv o-F contioi ot which i& by law centred in the 

known Ts some respects in a statutory corporation 

known as the Secretary of State in Council — in 'whom are vested 

rel^ti^^t over “all acts, operations and concerns which 

* F S^^^^nment or revenues of India” ; and such powers as 
fh provincial Governments in India are derived 

tJiiough the Central Government by a species of delegation from this 

r ai^hority and are exercised subject to his control. It follows 

tnat tne irrovinces have no original or independent po'wers or 
authority to surrender 

7. The States, on _ tl^ other hand, though they are under the 
suzerainty of the King-Emperor, form no part of His Majesty’s 
dominions. Their contact with 'British India has hitherto^ been 

maintained by the eondiict of relations with their Bulers through 
the Governor-General in Council. Moreover, since Parliament 
cannot legislate directly for their territories, the range of authority 
to be conferred upon the Federal iGovernment and Legislature in 
relation to the States must be determined by agreement with their 
Itulers ; and the States have made it plain that they are not pre- 
pared to transfer to a Federal Government the same range of authority 
pi their territories as it is expedient and possible to confer uidoii it 
in delation to the Provinces The position -svill therefore necessarily 
be that in the Indian Federation the range of powers to be exercised 
by the Federal Government and Legislature will differ in relation to- 
the two classes of units which compo-se it. 

8. For the purpose of meeting these conditions it is proposed 
to set up a Federal Legislature, co-nsisting of elected representa- 
tives of British India and of representatives of Indian States to 
be appointed by their Biilers, and a Federal Executive consisting of 
the Governor- General representing the Crown, aided and advised by 
a Council of Ministers, who will be responsible (subject to the 
qualifications to be explained later) to the Legislature so composed,, 
and to endow these authorities with powers and functions in 
relation to British India and with such powers and functions in 
relation to the States, as the States-memhers of the Federation will 
formally accept as being of full force and effect within their 
territories. Full liberty will, of course, be reserved to the Crown 
to refuse to accept the accession of any State to the Federation if 
it is sought on terms incompatible with the scheme of Federation 
embodied in the Constitution Act 


9. On repeal of the present Government of India Act all powers 
appertaining and incidental to the government of British " India 
will vest in the Crown; and the transition from the existing 
constitutional position, briefly indicated above, will be effected by 
making them exercisable on behalf of the Crown by the Governor 
General, the iGovernors_ and other appropriate authorities established 
by or under the Constitution Act. The powers vested in ‘the Crown 
in relation to the States and now exercisable through the Governor - 
General of India in Council, except in so far as they are requisite 
for Federal purposes and the Bulers have assented to their transfer 
to the appropriate Federal authority for those purposes, will be 
exercised by the Crown^s representative in his capacity of Viceroy, 
and these powers will be outside the scope of the Federal 
Constitution. 

10. The office of Governor-General of the Federation will be 
constituted by Letters Patent, and that document will set out the 
power??: which the Gk>vernor-General will exercise as the King’s i"©- 
presentative ; that is to say, the powers expressly conferred on hint 
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such other powers, not inconsistent 
with that Act, as His Majesty may be pleased to delegate to him. 
Ihe iUc^ernor-General himself will receive a Commission under the 
-itoyal Sign Manual appointing him to his office ; and he will 
exercise and perform the powers and duties attaching to his office 
in such manner as may be directed by the Instrument of Instruc- 
"tions which he will receive from the King. The same arrangements 
mutati^ 'mutandis are contemplated in the case of the Governor of 
each Province. 


I^ intended that the Viceroy shall in future be recognised as 
holding a separate office which will also be constituted by Letters 
Patent, and the latter will serve as the means of conferring on the 
Governor-General, in the capacity of Viceroy, the powers of the 
Crown in relation to the States outside the Federurl sphere. With 
these the Constitution Act will not, of course, be concerned 

11. So' far as British India is concerned, the first step recjuisite 
m the transfer from a unitary to a federal polity is to define by 
Statute the^ jurisdiction and competence of the Federal and Provin- 
cial authorities respectively — or, in other words, to create Provinces 
with an autonomy of their own, and to assign to them a defined and 
exclusive share of the activities of government. It isi accordingly 
proposed to declare that the executive power and authority in each 
of the Governors' Provinces is vested in the King and is exercisable 
'by the Governor as the King's representative; to constitute a 
Council of Ministers to aid and advise the Governor, and a I^egisla- 
iiure of elected representatives of the provincial populations to whom 
the Ministers will be responsible ; and to define the competence of 
this Legislature (and of the Federal Legislature) in terms of subjects 
some of which will be exclusively assigned to the Federal and 
Provincial legislatures respectively, while over others both Federal 
and Provincial Legislatures will exercise a concurrent jurisdiction, 
with appropriate provisions for resolving conflicts of laws 


The Date a7hd Conditions for ihe Jnaugurat%on of Wederat^on^ 

12. It will be apparent that the mere passing of the Constitution 
Act will not of itself suffice to bring the Federation into being. 
Apart from the preparatory prc^sses required in British India, 
which cannot be completed until the Constitution Act is on the 
Statute Book, and which must inevitably occupy some time — ^the 
preparation of new and enlarged electoral rolls for the Provincial 
and Federal legislatures, and the demarcation of constituencies are 
matt-ers in poLit — thtj final discussions with the \vitb regard 

to their Instruments of Accession and the execution of the latter 
<jautiot be undertaken until the Act which will be the basis oi the 
Princes' accession has been passed, for until that time arrives the 
Stategr will not be in possession of cM>mplete knowledge of the 
-character and powers of the Federation to which they are asked to 
accede. So far as the States are concerned, His Majesty’s Govern- 
ment propose as the condition to be satisfied before the Federal 
Gonstitution is brought into operation that the Rulers of States 
representing not less than half the aggregate poxiulation of the 
Indian States and entitled to not less than half the seats to be 
a^llotted to the States in the Federal Upper Chamber shall have 
executed Instruments of Accession. 

Prerequisites of a financial character to the inauguration of res- 
ponsible Federal Government are dealt with in paragraph 32. 

It is the intention of His Majesty's Government that the Federation 
ehall be brought into being by Royal Proclamation, but that the 
Proclamation shall not be issued until both Houses of Parliament 
have presented an Address to the Crown with a prayer for its 
promulgation. 

la. At the same time His Majesty's Government do not contemplate 
the introduction of the new autonomous constitutions in the Provinces 
^rnder conditions which will leave Federation as a mere contingency 
in the future. It is i^robable that it will be found convenient, or even 
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that the uew 'Pi'cvineial Governments should be brought 
the entrl®of“thf changes in the Central Government and 

mourP?ovinc?s will rinlf coming into being of the autono- 
Pederat^ ®*®P towards the complete 

federation tor whieli the Oonstitution Act will nrovide- and ^TTici 

Ma.iesty s Government have stated that if causes l^v°ind their consol 

ltlpfi?e^?ewthe^wfcT^^^^^^ this program^^? they will t^^^^ 

steps to review the whole position in consultation with Indian opinion. 


Provision will accordingly be required in the Constitution Act for 
tne period, however short it may be, by which Provincial autonomy 
may pre^de the coruplete establishment of the Federation. The 
nature of the transitory arrangements contemplated for this nurpose 
IS explained in paragraph 202 of the Proiiosals. 


The Federal Eocec'ative 

14- The executive power and authority of the Federation will be 
vested in the King and will be exeicised by the Governor-Genei'al as 
bis representative, aided and advised by a Council of Ministers*^ 
responsible to a legislature containing representatives both of British 
India and of the States. But whereas in the Provinces the Council 
of Ministers will be entitled, as will be seen from a later paragraph, 
to tender advice tc» the Governor on all matters which fall within 
the scope of provincial administration, other than the use of powers 
•described by the Constitution Act as being exercisable by the Governor 

his discretion, . the transfer of responsibility an the Centre will 
not be coextensive with the range of the Federal Government’s acti- 
vities. Certain Departments, namely, those concerned with Defence, 
External Adairs and Ecclesiastical administration, are to be entrusted 
^o the Governor-General personally, and these matters he will control 
in responsibility to His Majesty’s Government and Parliament. For 
example the rights and conditions of service of the personnel of the 
Defence forces will continue generally to foe regulated as at present- 
In the exercise, moreover, of certain specific powers to be conferred 
•by the Constitution on the Governor -General, and to be expressed 
a.s being exercisable at his discretion, the Governor- General will be 
•entitled to act without seeking advice from his Ministers. On other 
matters, Miiiisters will^ tender advice to the Governor-General and 
"the Governor-General will be guided by that advice, unless so to be 
guided would in his judgment be inconsistent with the fulfilment of 
any of the purposes for which he will be declared by the Constitution 
Act to be charged with a ''special responsibility”, in which case the 
Governor-General will act, notwithstanding the advice tendered to 
him, in such manner as he deems requisite for the discharge of those 
special responsibilities”. 

15. For the purpose of assisting him in the administration of the 
Reserved Departments the Governor-General will be empowered to 
appoint at his discretion not more than three Counsellors whose salaries 
and conditions of service will be prescribed by His Majesty in Council. 
The Governor-General will not be restricted in any way in his choice 
of these Counsellors; the sole consideration will be to select the indi- 
vidual best suited, in the Governor-General’s opinion, for the office, 
wherever he may be found. The Counsellors will be ea? officio members 
of both Chambers of the Legislature, though without the right to 
vote; they^ are not therefore included in the numbers mentioned in 
■the following paragraphs. 


The Federal Legislat'are 

16. The Federal Legislature will be bicameral, the two Chambers 
possessing identical powers, except that Money Bills and Yotes of 
supply will be initiated in the Lower Chamber, and that the range of the 


a4. 


For the method of appointing to the Oonncil of Zlfinisters, see Proposals, paragraph 
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functions of the Upper Chamber in relation to Supply will be less 
extensive than those of the Lower Chamber (see paragraph 48 of the 
Proposals). Equality of powers necessitates arrangements made £ 91 * 
the solution of deadlocks ; the arrangements proposed are set out in 
paragraph 41 of the Proposals. 


17- The Lower Chamber, or House of Assembly, of the Federal 
Legislature will consist of a maximum of 375 members, of whom 125 
win be appointed by the Bulers of Btates-members of the Federation. 
The remaining 250 members will be representatives of British India 
and their seats will be allocated to the Provinces and to the several 
communities and interests in each province in the manner indicated 
in Appendix XI. The British Indian members will be direct Iv elected. 

IS. The Upper Chamber, or Council of State, will consist of a 
maximum of 260 members, of whom 100 will be appointed by the 
Bulers of the States-members of the Federation The British Indian 
members, 150 in number, will, for the most part, be elected by the 
members of each Provincial Legislature by the method of the single 
transferable vote. An excciption will be made in the^ case o± those 
minorities (Europeans, Anglo-Indians and Indian Christians) whose 
representatives in the Provincial Legislatures would be insuniciently 
numerous to provide the necessary quota to secnro representatioii in 
the Upper Chamber- The arrangements proposed for these minoritie^ 
and the numbers of seats assigned to each Province, are _ indicateci 
in Appendix I. Except for these three minorities, the specific alloca^ 
tion of seats on a communal basis would thus be avoided. It ^ is, 
however, the intention of His Majesty's Government that Muslims 
should be able to secure one-third of the British India seats in the 
Upper House; and if it is considered tiiat adoption of propor- 
tional representation in the manner proposed makes insumcient pro- 
vision for this end, they are of opinion, that modification of the pro- 
posals should be made to meet the object in view. 


In addition the Governor-General will be empowered to nominate 
not more than ten members t(not officials) thus providing an opportunity 
of adding to the Chamber a small group of the elder statesman type, 

19. The allocation of the seats among the States-members of the 
Federation, both for the Federal AssemMy and Council of State is at 
present under discussion with Bulers. His Majesty s Government are 
accordingly unable at the moment to put forward specific proposalSj. 
But their view is that the detailed allocation of 

eventually be provided for in the Constiiiution Act should be based, 
in the case of the Council of State, oti the rank and im|K>rtance of 
the State as indicated by the dynastic salute ar^ 

that in the case of iihe Lower Chamber it should be based zn the rnavn 
population. 


^he FTO/nchi'se foT the F edf€7*<il Legislature 


20 Since the British Indian seats in the Upper Chamber of the 
Federal Legislature will be filled by indirect election by the Provincial 
Legislatures, no question of franchise qualifications arises,^ though 
certain specific property or other qualifications will be required in 
members of the Upper House. 

21 . The franchise of the Lower Chamber of the Federal Legislature 
will, for practical purposes, be the existing franchise for the present 
Provincial Legislatures. In Bihar and Orissa the qualifications will 
be changed, but the character and numerical efiect w'ill be substantially 
as at present. In the Central Provinces, where the existing percentage 
of enfranchisement is unusually low, an alternative franchise of the 
same character but on a wider scale has been woiked out by the 
Local Government. The existing franchise in all provinces is essen- 
tially based on property. In adopting it (with the modifications- 
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referred to above) as the franchise foi the Lower Chamber of the 
Federal Legislature it is proposed to supplement ihe property quali- 
fication by an educational qualification common to men and women, 
and, where necessary, by a differential frauohise such as to produce* 
an electorate of approximately 2 per cent of the population of the 
Scheduled Castes^' (hitherto known as Depressed Classes) in every 
province, except in Bihar and Orissa, in which the general percentage 
of enfranchisement is lower than elsewhere, and in the North-West 
Frontiei Province and Sind, where the numbers of the Scheduled 
Castes are negligible. The ratio of women to men electors for the 
Federal Assembly will for practical purposes remain unchanged under 
the present proposals, although the number of women electors will be 
substantially increased and special pro-vision will be made by the 
res?ivatiorj oi seats to secure the presence, of women m the Assembly- 
His Majest;^ ’s Go-s eminent fully appreciate the iniportance of a large 
women's electorate for the Federal Assembly and their proposal to 
leave the ratio of electors at the point now sugges-ted is made only 
after exhaustive discussion with the Indian authorities and in view 
both of the administrative difficulties involved in any further increase 
and of the objections to a differential franchise based ^ on education, 
bj^ the adoption of which alone any substantial addition to ^ the 
women's electorate could conveniently be made in present conditions. 
Provision will also be made for an electorate for the seats to be pro- 
vided for Commerce, Labour and other special interests in the Federal 
Lower Chamber. 


22. The details of the franchise proposed are set out in Appendix 
IV. It should be emphasised that pending preparation of an electoral 
roll these qualifications are inevitably to some extent stated in general 
terms, and that modifications of detail may be found necessarv pn 
various points once the preparation of the roll is undertaken. Regis- 
tration of claimants in respect of an educational qualification will, 
at any rate for the first two elections, be only on application by the* 
potential voter. t The effect of acceptance of the Proposals in question 
would be to enfranchise as voters for the Federal Legislature between 
S and 3 per cent, of the total population of British India. Th.e gross 
total electorate would, so far as can be judged, amount to between T 
and 8 millions. 


Governor -Generals relations with his Ministers 

23. Although the Reserved Departments will be administered, by 
the Governor-General on his sole responsibility, it would be impPs^Me* 
in practice for the Governor-General to conduct the affairs of these- 
Departments in isolation from the other activities of his Government, 
and undesirable that he should attemi>t to do so, even if it were in 
fact possible- A prudent Governor-General would therefore keep his 
Ministers and the advisers whom he has selectecT to assist him in the* 
Reserved Departments in the closest contact ; and, without blurring the- 
line which will necessarily divide on the one hand his personal respon- 
sibility for the Reserved Departments, and, on the other hand, the- 
responsibility of Ministers to the Legislature for the matters entrusted 
to their charge, he would so arrange the conduct of executive business 
that he himself, his Counsellors and his responsible Ministers, are 
given the fullest* opportunity of mutual consultation and discussion of 
all matters — and there will necessarily be many such — which call for 
co-ordination of policy. His Majesty's Government intend to secure 
the embodiment of this principle in appropriate terms in the Governor- 
General's Instrument ^)t Instructions. For example, they contemplate 
that, the Instrument should contain a direction to the following effect: 
^'without derogation from your responsibilities you shall encourage 


jn eaeja Proyxnee scheduled as requiring special electoral protect xoi>. 
are entmierated in Appendix VllI 

t See Introductory Note to Appendices IV and V. paragraph 5. 



‘290 


ioint deliberation between yoiir&:elf, your Counsellors and your 
Ministers, and in particular you shall make^ it your endeavour to 
secure that the views of your Ministers in relation to Defence expendi- 
ture shall be ascertained and duly weighed before the appropriations 
for Defence are laid before the Degislature’’. The Instrument of 
Instructions will also formally recognise the fact that the defence 
-of India must, to an increasing extent, be the concern of the Indian 
people, and not of the ^British Government alone. At the same time it wni 
make it clear without ambiguity, that whatever consultation between the 
Governor- General and his responsible Ministers may' take jilace upon 
matters arising in the Reserved Departments, the responsibility^ for 
the decisions taken is the Governor-Generahs and the Governor-Gene - 
raPs alone. 

24- A different problem presents itself in regai*d to the Goveinoi> 
General^s relations with his IMinisters outside the ambit of the Reserved 
Departments, i-e., in the Departments which will be entrusted to the 
charge of Ministers responsible for the conduct of their administra- 
tion of them to the Degislature. _ In this sphere Ministers, as already 
explained, will have a constitutional right to tender advice, and the 
Governor-General will, except to the extent and in the circumstances 
explained below, be guided by that advice. The problem is so to define 
the cii cumstances i n which he will be entitled to act ^ on his 
-exclusive responsibility. His Majesty^s Government consider that the 
most satisfactory course will be: — 

(a) the enactment of provisions in the Constitution Act laying 
down that the Governor-General has a ^^special respon- 
sibility^’, not for spheres of administration, but for certain 
clearly indicated general purposes, and that for securing 
i»hese purposes he is to exercise the powers conferred upon 
him bv the Constitution Act in accordance with directions 
contained in his Instrument of Instructions; and 

(by the insertion in the Instrument of Instructions 'inter alia 
of a direction to the effect that the Governor-General is to 
be guided by^ his Ministers’ advice unless so to be guided 
would, Jn his iudgment, foe inconsistent with a ^‘‘special 
responsibility’' imposed upon him the_ Constitution Act, 
in which case he is to act, notwithstanding his Ministers' 
advice, in such manner as he iudges requisite for the due 
fulfilment of his special responsibility. 

It will be apparent from what has been said in this and the 
preceding paragraph that the Instrument of Instructions will^ assume 
.a position of great importance as an ancillary to the Constitution Act, 
and His Ma-Jesty’s Govermnent propose that appropriate arrangements 
«hall be made to secure to both Houses of Parliament opportunity to 
make to His Majesty representations for amendments or additions to, 
or omissions from, the Instructions. 

25. It remains to indicate the matters or purposes in respect of 
which the Governor-General should be declared, in accordance w'ith the 
proposals in the preceding paragraph, to have a special responsibility 
in relation to the operations of the Federal Government It is pro- 
posed that they should be the following: — 

(?) the prevention of grave menace to the peace or tranquillity 
of India or of any part thereof; 

(ay the safeguarding of the financial stability and credit of the 
Federation ; 

(iii^ the safeguarding of the legitimate interests of minorities; 

(ivy the securing to the members of the Public Services of any 
rights provided for them by the Constitution and the 
safeguariding pf their legitimate interests ; 

(vy the protection ofWie rights of any Indian State; 

(viy the prevention of commercial discrimination; 

ijviiy any matter which affects the administration of the Reserved 
Depairtments. 
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26, Before describing in detail the scope and purpose of the items 
in this list, it is desirable to explain the precise effect which is con- 
-templated as the result of imposing upon the Governor-General these 

^special responsibilities’ \ In the first place, it should be made clear 
i:hat unless and until the Governor-General feels called upon to differ 
from his Ministers in the discharge of a '^special responsibility"^, the 
responsibility of Ministers for the matters committed to their charge 
remains complete. To take a concrete instance, it will clearly be the 
duty of Ministers, rather than of the Governor-General himself, to 
ensure that the administration of their departments is so conducted 
that minorities are not subjected to unfair or prejudicial treatment. 
The intention of attributing to the Governor-General a special res- 
ponsibility for the protection of minorities is to enable him, in any 
<case where he regards the proposals of the Minister in charge of a 
department as likely to be unfair or prejudicial to a particular 
minority, in the last resort to inform the Minister concerned (or the 
Ministers as a bodv, if they generally support the proposals of their 
colleague), that he will be unable to accept the advice* tendered to 
him. Nor is it contemplated tnat the Governor- General, having been 
vested with ' ‘special responsibilities’ ' of the kind indicated, will 
find it necessary, to be 3onstantly overruling his Ministers’ advice. 
"The present proposals in general neces'^arily proceed on the basic 
assumption that evei’y endeavour will be made by those responsible 
for working the Constitution to approach the administrative problems 
which will present themselves in the spirit of partners in a common 
enterprise. In the great bulk of cases, therefore, In day-to-day 
•administration, ^ where questions might arise affecting the Governor- 
General’s “special responsibilities” mutual consultation should result 
an agreement, so that no question would arise of bringing the Governor- 
General’s powers in connection with his special responsibilities into 
play. 

27. Keverting now to the list of “special responsibilities” in para- 
graph 25, the necessity for the items numbered and (zv) 

follows as a matter of course from previous staternents of His Majesty s 
Government’s x^olicy. M^ith regard to item (vii) it is apparent that if, 
:for example, the Governor-General were to be free to follow his own 
judgment in relation to Defence policy oaily in regard to matters falling 
strictly within the ambit of the department of Defence, he might find 
that proposals made in another department in charge of a responsible 
Minister are in direct conflict with the line of policy he regards as 
'essential for purposes connected with Defence, and consequently that 
the discharge of his responsibilities for Defence would ^ gravely 
impaired if he accepted the advice of the Minister responsible for the 
charge of the other department in question. If, therefore, such a 
situation is to be avoided, it is impossible to secure the object in view 
otherwise than by expressing the Governor-General’s “special respon- 
sibility” in some such terms as those indicated in item 


28. A-S regards item should be explained that this is not 

intended to give the Governor-General any special powers the 

States in relation to matters arising in the Federal sphere proper -the 
necessary powers having been transferred by the States in their 
Instruments of Accession, such matters will be regulated in accordance 
with the normal provisions of the Constitution Act. Nor is it intended 
that the inclusion of this item should be regarded as having any 
bearing on the direct relations between the Crown and ine States. 
These will be matters for which the Constitution "will make no 
provision and which will fall to be dealt with by the Ticeroy, ^o will 
be the Governor-General in a capacity independent of the Federal 
organisation. It may be, however, that measures _ are proposed^ by the 
Federal Government, acting within its constitutional rights m 
tion to a Federal subject, or in relation to a sub 3 eet not directly 
affecting the States at all, which, if pursued to a conclusion, \TOuld 
affect prejudicially rights of a State in relation to that State 

had transferred no jurisdiction. Or, again, policies might be proposed 
or events arise in a Province which would tend to prejudice the 
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rights of a neighbouring State. In such cases it is evident that it 
must be open to the Crown, through the Governor-General or the 
Governor, as the case may be, to ensure that the particular course of 
action is so modified as to maintain the integrity of rights enjoyed 
by the State by Treaty or otherwise. 

29. Item (vi) is intended to enable the Governor-General to deal 
with proposals which he regards as likely to have discriminatory 
effects. As regards legislative discrimination, detailed proposals will 
be found in paragraphs 122 — 124 of the Proposals. Any legislative 
measure, Federal or Provincial, which was inconsistent with those 
proposals would be invalid, and could be challenged as such in the 
Courts ; and the Governor-General or the Governor, as the case may 
be, would be entitled to act otherwise than in accordance with his 
Ministers’ advice, if he considered that such advice involved discri- 
minatory action in the administrative sphere. The Governor-General’s 
powers would enable him to reserve any Bill on w’^hich he had doubts. 

30. The second item in the list of special responsibilities deserves 
to be noticed at rather greater length since it involves the whole 
question of what have become known as * financial safeguards”. 
Subject to the powers conferred upon the Governor-General by this 
responsibility, and subject to what is stated below as regards the- 
Reserve Bank, it is intended that the Finance of the Federation 
should, like all other subjects except those included in the^ Reserved 
Departments, be entrusted to the Ministers. Unless occasion arisea 
for the exercise of the Governor-General’s special powers, it will 
therefore be for the Ministers, and the Ministers alone, to take deci- 
sions on all such matters as the means to be used for raising the 
necessary revenues, for allocating expenditure in the responsible field, 
and for the programme of external and internal borrowing. 

The service of certain obligations, the service of the Debt, the 

salary of the Governor-General, the salaries and pensions of Judges 
of the Federal Court, will be a ‘ 'charge” on the revenues of the 
Federation ; other expenditure will be appropriated annually, but 
certain Heads* of it, in particular the expenditure on the Reserved 
Departments, will not require a vote of the legislature. 

31- The object of the Governor-General’s special responsibility for 
^'the safeguarding of the financial stability and credit of the Federa- 
tion” is to confer on him powers to step in, if the need should arise, 
in the event of the policy of his Ministers in respect, for example, 
of budgeting or borrowing being such as to be likely in the Governor- 
General’s opinion tt^ endanger seriously the provision of resources 
to meet the requirements of his Reserved Departments or any of the 
obligations of the Federation, whether directly, or indirectly by pre- 
judicing India’s credit in the money-markets of the world. The 
definition of this special responsibility is drawn in somewhat ^vide 
terms not in order to diminish the field of responsibility of the 
Ministers, but owing to the difficulty of giving a detailed specification 
of financial operations or measures which might on occasion endanger 
stability and call for the use of the Governor- General’s powers. In 
order that assistance may be available to him in the discharge of this 
special responsibility, the Governor-General will be empowered to 
appoint a Financial Adviser (without executive powers), whose services- 
would also be available to the Ministers. 

It will be seen that provision is made in paragraph 147 of the 
Proposals that the trustee status of existing India sterling loans will 
be maintained and will be extended to the future sterling federal loans. 

32. The proposals relating to responsibility for the Finance of the 
Federation are based on the assumption that before the first Federal 
Ministry comes into being, a Reserve Bank, fr^e ^rom political infiitenccy 


See pamgvaph ^ of tbe Propc»aIs for full list. 
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have been set up by Indian legislation and be already successfully 
operating. The Bank "would be entrusted with the management of 
currency and exchange. His Majesty^s Grovernmeiit and the Government 
of India are taking everv step in their power to facilitate and expedite the 
establishnient of a Reserve Bank on sound principles. Somej however, of 
the conditions necessary for the successful establisHment and operation of 
such a bank depending as they do on world economic conditions, are 
not within their control. The report of the committee of the Third 
Round Table Conference on Financial Safeguards mentions the follow- 
ing as conditions to be fulfilled — ''that the Indian Budgetary position 
should be assured, that the existing short-term debt both in London and 
in India should be substantially reduced, that adequate reserves 
should have been accumulated, and tliat Inrlia’s normal exxiort surplus 
should have been restored^^. 

If a situation should arise in which all other requirements for the 
inauguration of the Federation having been satisfied, it had so far 
proved impossible successfully to start the Reserve Bank, or if financial, 
economic or political conditions were such as to render it impracti- 
cable to start the new Federal and Provincial G-overnments on a 
stable basis, it would, inevitably, be necessary to reconsider the position 
and determine in the light of the then circumstances what course should 
be pursued If, unfortunately, such reconsideration became necessary, 
His Majesty's Government are pledged to call into conference repre- 
“sentatives of Indian opinion. 

33- Apart from the Reserved departments, and the specified 
"special responsibilities" of the Go'^^ernor-General outside the sphere 
of those Departments, there is a third category of matters in_ which 
the Governor-General will not be under any constitutional obligation 
to seek, or, having sought, to be guided by, ministerial advice. For 
this purpose certain specified powers will be conferred by the Consti- 
tution on the Governor-General and will be expressed as being 
exercisable "at his discretion". In this category of "discretionary 
powers," the precise range of which it will be impossible exhaustively 
to foresee until the drafting of the Constitution Act has reached 
completion, His Majesty's Government anticipate that the following 
matters will be included : — 

(a) The power to dissolve, prorogue, and summon the Legislature; 

(??) The power to assent to, or withhold assent from. Bills, or to 
reserve them for the signification of His Majesty's pleasure; 

(c) Tho grant of previous sanction to the introduction of certain 

classes of legislative measures; 

(d) The power to summon forthwith a Joint Session of the Legis- 

lature in cases of emergency, where postponement till the 
expiration of the period to be prescribed by the Constitu- 
tion Act might have serious consequences. 


Qovemo7'-GeneraV s relations with the Legihlature _ 

34. It is also a necessary corollary of what has already been said 
-that the special powers to he conferred on the Governor-General for the 
purpose of enabling him to discharge his responsibilities must be 
•similarly exercisable in his discretion- To the foregoing must, there- 
fore, be added — 

(e) The power to take action, notwithstanding an adverse vote in 
the Legislature — ^to be dealt with more fully below ; 

(/) The powejr to arrest the course of discussion of measures in the 
Legislature — also dealt with below ; 

(o> The power to make rules of legislative business in so far as 
these are required to provide ^ for the due exercise oi nis 
own powers and responsibilities. 
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35. It is not, in fact, sufficient merely to regulate tlie Governor- 
General’s relations with his responsible Ministers, i,e,^ to regulate- 
matters arising in discussion amongst the members of the executive 
Government. It follows from previous declarations by His Majesty’s- 
Government, upon which these Proposals are based, that the Governor- 
General must be given powers which will enable him e:ffectively to 
discharge the responsibilities entrusted to him, whether for the Peserved 
departments . or the '^special responsibilities” indicated above, if“ 
their discharge involves action normally lying within the functions of* 
the Legislature to which the Legislature will not agree. The general 
scheme underlying the Proposals is that, wherever the Governor- 
General’s responsibilities for the Peserved departments, or his special 
responsibilities, are involved, he should be empowered not onl;^ to act 
without, or, as the case may be, contrary to, the advice of his Ministers, 
but also to take action notwithstanding an adverse vote ol the Legis- 
lature whether such a vote relates to the passage of legislation or to 
the appropriation of funds. 


36. But it will clearly be of importance to the fostering of the sense 
of responsibility in Ministers and Legislature alike that room should 
not be left for doubt whether in any given case the responsibility for- 
the decision is, or is not, that of the Ministers or of the Legislature, 
as the case may be — in other words, it is of importance that the special 
powers of the “Governor-General should be so framed as to make it 
plain that the responsibility for the results of their exercise lies upor- 
him. The necessity for the use of the Governor- General’s legislati 
power may arise through the refusal of Ministers to be parties to a 
Bill, or to provisions in a Bill, which the Governor-General rep c*' os 
as essential to the discharge of his responsibilities, or where I'jc 
lature rejects or fails to pass a Bill for which Ministers ha\ e a^cepled. 
responsibility and which the Governor General regards as es&ential ; 
or the Legislature may alter the Bill to a form which woiUd fail 
to secure the object which the Ministers and the Governor-Genera! 
have in view. 


37. The essential point to be secured, 'r both contingencies, is, as 
already indicated, that when the Oov^i iior-General decides that th^ 
discharge of his responsibilities necessitates a course of action to which, 
he is unable to obtain the consent cither of his Ministers or of the 
Legislature — or perhaps of both— the resulting enactment should not 
purport to be an enactment of the Legislature is the case 

lets which the Governor-General “certifies” under the existing Gov- 
ernment of India Act), and further that its presentation to the 
Legislature should be brought about by the personal intervention of 
the Governor-General, that his responsibility for it should manifest, 
and that Ministers should be in no way compromised by his artion 
either with their supporters in the Legislature or their constituencies- 
in the country. On the other hand, it would be undesirable to carry 
t.bia principle to the logical extreme of placing all measures for ^“ich 
the Governor-General has himself to assume , responsibility or' 
footing of Ordinances, the enactment ^ which involves no *2 

the Legislature at all. The Governor-General s powers in this regard 
should therefore be such as to enable him to test opinion in the Legis- 
lature; if he finds a majority there in support of his 
question arises of using his special jiowers. If he finds only a minority 
m the Legislature in favour of his polmy, ^ would at all 
s^ure thSt measure of moral support, but he would carry out hi^ 
policy on his own responsibility withcmt compromising either thfr 
Ministers with their supporters in the Legislature, or the latter 
their constituencies. It is accordingly Pi^oposed that measures en^ed 
bv the Governor-General without the consent of the Legislature sl^ilrt 
be described as “Gtevernor-General’s Acts , and that a 
of enacting words should be employed to distin^^h them 
“enacted by the Governor-General by and with the consent ot bottk 
Ghambers of the Legislature”. 



38' The corresponding powers proposed for the Governor'Creneral in 
the matter of supply are based upon the same principles. The Budget 
will be f rained by the Finance Minister in consultation with his collea^ 
gues and with the Governor-General. The decision as to the appro- 
priations required for the Beserved Departments and for the discharge 
of the functions of the Crown in relation to the Indian States will^ 
of course, be taken by the Governor-General on his own responsibility, 
though he will be enjoined by his Instrument of Instructions to consult 
his Ministers before reaching any decision on appropriations for the 
Department of Defence. Appropriations required for the non-reserved 
Departments will be the responsibility of Ministers. But the proposals 
for raising revenue and for the appropriation of those revenues will be 
subject to the common constitutional rule (see paragraph 45 of the Pro- 
posals) thai: as laid before the Legislature, they carry a recommenda- 
tion from the representative of the Grown. If the Governor-General 
regards his Ministers^ proposals for appropriations as insu:93.cient to 
enable him adequately to fulfil any of his ‘‘special responsibilities”, 
he will be entitled to append to the Budget statement, when laid 
before the Legislature, additional proposals for appropriation under 
any head in respect of which he regards his Ministers’ proposals as 
inadequate. These additional proposals (if any) of the (Governor- 
General will be distinguished as such in the Budget Statement and 
whether they relate to non- vot able or to votable Heads of expenditure 
the Legislature will not be invited to vote upon them : in other words^ 
the appropriations which the Legislature will be invited to vote will 
be those proposed by the Ministry. 

39. After the Legislature has discussed the Budget as a whole and 
has voted upon those proposals for appropriations which are submitted 
to the vote, the Governor-General will be called upon to authenticate- 
by his own signature the appropriations. In authenticating those 
under the non-votable heads he will be entitled to include in his 
authentication the sums additional to those proposed by his Ministers 
under thos^ Heads which he originally included in the budget state- 
ment, or if he thinks fit reduced sums. He will be similarly required 
to authenticate the Grants as voted by the Legislature, and in so doing 
he will be entitled, if he regards this as necessary for the fulfilment 
of any of his “special responsibilities,” to include in his authentica- 
tion any sums not in excess of those by which the Legislature may^ 
have reduced the Grant submitted to it. By this procedure ^ the 
Ministry on the one hand, and the Legislature on the other, will be- 
left free to exercise their respective responsibilities in the matter of 
supply — the Ministers, by accepting responsibility for proposals for 
appropriations so far as and no farther than they are prepared to hold 
themselves responsible to the Legislature, and the Legislature, by 
recording their agreement or disagreement with Ministers’ proposals: 
at the *^ame time, the Governor-General, if he is unable to accept the 
proposals of his Ministers, or the decision of the Legislature, as- 
consistent with the discharge of any of his special responsibilities, will 
be enabled to bring the resulting appropriations into accord with his- 
own estimates of the requirements, and, if necessary, through hi® 
special legislative powers to secure t}hat the Annual Finance Act 
provides him with resources which will cover the appropriations which 
he finally authenticates. 

The procedure of authentication by the Governor-General is proposed 
for a double purpose: — 

(i) to secure that the audit authorities should be concerned only 

with a single document as authority for all appropriation® 
of revenue, by whatever legal procedure such appropria- 
tions have been made; and 

(ii) to secure that the Governor-General does not make any 

appropriations under his special powers without th® 
Legislature being made cognisant thereof. 
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40. It willj in addition, be necessary to arm the Governor-General 
with a legislative power which is capable of immediate employment 
in emergencies, either when the Xiegislature is not in session or, if 
it is in session, to meet circumstances which necessitate immediate 
action. It is, therefore, proposed to vest in him a power analogous to 
the existing Ordinance-making power. Indeed, in addition to such a 
power to be placed at the disposal of the Governor-General in his 
■discretion for the express purpose of discharging his responsibilities 
for a Heserved Department, or for carrying out a ‘^special responsibi- 
lity, His Majesty's Government are of opinion that a similar power 
must necessarily be placed at the disposal of the Governor-General 
acting with his' Ministers, i.c., at the disposal of the Federal Govern- 
ment to meet cases of emergency when the Legislature is not in 
session, the Ordinances resulting therefrom being limited in duration 
to a specified period, unless previously revoked by the Legislature after 
its reassembly. 


41, Finally, it^ is proposed that the Constitution should contain 
provision requiring the previous sanction of the Governor-General 
acting in his discretion to the ^ introduction of any Bill affecting a 
Beserved Department and certain other matters set out in Paragraph 
119 of the Proposals. 


42. It is perhaps desirable to summarise very briefly the effect 
of these proposals. The intention is that the special powers of the 
Governor-General properly so described, namely, his power to obtain 
legislation and supply without the assent of the Legislature, will flow 
from the responsibilities specifically imposed upon him and fee exercis- 
able only for the purpose of enabling those responsibilities to be im- 
plemented- The responsibilities to be imposed on the Governor-General 
by the Constitution will be of two kinds — an exclusive responsibility 
for the administration of the Beserved Departments, and a ‘'special 
responsibility^^ for certain defined purposes outside the range of the 
Beserved Departments. On the administration of the Beserved De- 
partments, Ministers will have no constitutional right to tender advice : 
nor will they have any such right to tender advice on the exercise of 
any powers conferred upon the Governor-General for use in his 
discretion. On all other matters Ministers will be constitutionally 
entitled to tender advice, and unless that advice is felt by the Governor- 
General to be in conflict with one of his spejcial responsibilities he 
will be gmded by it. If, in discharge of his responsibility for a 
Beserved Department, or of a special responsibility, the Governor- 
Gen<^al decides that a legislative measure or a vote of supply to 
which tho Legislature has not assented is essential, his special powers 
will enable him to secure the enactment of the measure or the pro vi- 
sion of the supply in question, but Ministers will not have anv 
•constitutional responsibility for his decision.’^ 

43. It remains only to explain that in so far as the Ooveriior- 
<jreneral or a Governor is not advised by Ministers, the general require- 
of cqnstitutmnal theory necessitate that he should be responsible 

and Parliament for any action he may 
^ Constitution should make this position clear. In 


44. The proposals indicated above have no reference to situations 
where a complete breakdown of the constitutional machinery has 

^ of His Majesty's Government that the 

Oonstitution should contain separate provision to meet cjn-ff*o+* 
should they unfortunately o^^r eithe^r in a ProviS,^ or "?tfe Ped^^^ 
whereby, the Governor-General or the ^vlrnor as 
be, will be given plenary authority to assurne aTT 


*See footnote to Proposals, 6. 
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The Governors’ Provinces. 

The TJxecwtive^ 

45. The eleven provinces f named in the margin will become Madras, 
autonomous units, the government of each being administered by a 
Governor representing the Xmg, aided and advised by a Council of me uiuted 
Ministers responsible to the Legislature of the Province. The Coimcii Th^^^ab 
of Ministers will be entitled to tender advice to the G'overnor on all BtbarT^ ' 
matters which fall within the provincial sphere, other than the use of 
powers described by the Constitution Act as exercisable by the Governor Assam, * 
at his discretion. The Governor will be guided by the advice tendered 

to him by Ministers, unless so to be guided would be, in his judgment, Frontier 
inconsistent with the fulfilment of any of the purposes for the fulfilment 
of which he will be declared by the Constitution Act to be charged Orissa, 
with a ‘‘special responsibilitj^’’ ; in which case the Governor will be 
entitled, and enjoined, to act, notwithstanding the advice tendered to 
him, in such manner as he deems requisite for the discharge of his 
special responsibilities. 

Governors' special powers and responsibilities 

46. As indicated above, the scheme for the Governor-GeneraPs 
responsibilities and powers will be applicable in all respects to the 
Governor in relation to his Ministers and Legislature, with the follow* 
mg modifications : In the provinces there will be no category exactly 
corresponding to the Reserved Departments of the Governor-General^ 
though analogous arrangements are intended in order to provide for 
the administration of frontier areas in certain Provinces which, from 
the primitive nature of their populations and their general character- 
istics, will have to be excluded from the normal operation of the 
Constitution. With this exception the Govemor^s special powers wOl 
flow from, and be expressed as. being required in order to enable hkn 
to discharge his ‘^special responsibilities'’ only. 

47. As regards the f ‘special responsibilities” of the Governors, 
i>he^ will be identical with those mdicated in the case of the Govemor- 
Gweral, save that the^rst item on the hst will necessarily be confined 
in scope to the Province, or any part thereof, and not extend, as in the 
case of the G’overnor-General, to India as a whole, and that a speciM 
responsibility for the financial stability of the Province will not be 
imposed on Governors. On the other hand, in the case of the 
Governors, it will be necessary to add to the list of “special respon- 
sibilities” an item relating to the execution of orders passed by the 
Governor-General. As the Governor-General is to be charged with 
the general superintendence of the actions of Governors in discharge 
of their “special responsibilities,” and if as has already been pro- 
posed, he is himself to have imposed upon him a “special respon- 
sibility” for the prevention of grave menace to peace and tranquillity 
throughout the country, it follows that he must be in a posif^on to 
ensure that his instructions to a Governor are acted upon; and conse- 
quently that the Governor must be in a position to act otherwise 
than on his Ministers’ advice, if such advice confiicts with ihe 
Governor-GeneraFs instructions.! Finally, it will be necessary to 
impose upon the Governor a “special responsibility” for the adminis- 
tration of certain excluded areas, if, as seems probable, the arrange- 
ments for the administration of excluded areas involve their clasm- 
fication into two categories, one of which would be placed under the 

* With Berar, subject to conditions which are under discussion with His Elated 
Highness the Nizam’s Gk}vernment. 

t It has not been possible to include in the Proposals any relating to Burma, as 
Burma has, as yet, made no choice between the alternatives o separation from India, 
with a Constitution as outlined in Command Paper 4004/' 032, or inclusion as a 
©overhor's Provinoe in the Federaticm of India. 

'I also paragraph 55 of Introduction 
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exclusive coutrol of the Governor, while the other is made subject to 
Ministerial control, but with an over-riding power in the jGtovernor 
obtained in the manner explained in earlier paragraphs through his 
^‘special responsibility^^. 

The special responsibilities dealt with in this paragraph have been 
discussed and reported on by the Hound Table Conference at its 
third session. Apprehension was expressed by some members at the 
first Hound Table Conference that grave danger to the peace and 
tranquillity of a Province might develop if the internal administration 
and discipline of the police were not secured: but this matter was 
not discussed at the third Hound Table Conference in relation to 
the special responsibilities of the Governor. His Majesty^s Govern- 
ment propose to deal with it by inserting in the Instrument of Instruc- 
tions of the Governor a direction that he should bear in mind the 
close connection between his special responsibility for peace and 
tranquillity and the internal administration and discipline of the police. 

, 48. The division of legislative powers between Centre and Provinces 
would no longer make appropriate tbe concentration in the hands of 
the Governor-General of the power to legislate in emergency by 
Ordinance on provincial matters and this power will now be conferred 
on Governors also, for the double purpose indicated in paragraph 40. 


The Prov%7hcial Legislature ^ 

49. The Provincial Legislatures will be enlarged to the extent 
indicated in Appendix III. The allocation of seats and method of 
election for the Provincial Legislative Assemblies (Lower Houses) is 
in accordance with the provisions contained in what is generally 
referred to as His Majesty^s Government’s Communal Award of the 
4th August last (Cmd. 4147/1932). The only modifications made are 
the ^ adaptation of the figures necessary in view of the subsequent 
decision to establish Orissa as a separate Province, and an alteration 
in respect of the representation of the Depressed Classes made in 
the^ circumstances explained below. This Award was given by His 
Majesty’s Government in order to remove the obstacle to further 
progress in the framing of a Constitution which was presented 
by the failure of communities in India themselves to reach agreement 
on the subject of the method and quota of representation of com- 
munities in the Provincial Legislatures. 

His Majesty’s Government in the Award pledged themselves not 
to vary their recommendations to Parliament on this subject save with 
the mutual agreement of the communities affected and themselves 
to take no part in any negotiations initiated by the communities 
with a view to revision of their decision. One such variation has 
beeipL made, namely, in respect to the arrangements for the representa- 
tion of the Depressed Classes which have been modified in accordance 
witii an agreement, now known as the Poona Pact, reached on the 
24i6h September last between representatives of the Depressed Classes 
and of the rest of the Hindu community. 

His Majest 3 ^s Government stated in their Award that modification 
tile mmmunal electoral arrangements might be made after ten 
3?5ears with assent of the communities affected, for the ascertain- 
ment of which suitable means would have to be devised. , , 

The members of the Provincial Legislative Assemblies will'^be 
a? cases elected, and no official will be eligible for election. Ln ^ftiree 
the Legislature will be bicameral : in the remainder it will 
consist of a single Chamber. Hut provision is made in the .Proposals 
(paragraph 74) whereby, subject to restriction, an Upper ' 
wh^e it exists may be abolished, or created where it does eptist. 

powers of Provincial Upper Chambers will not be 
with those of the Lower Chamber. ' 4 


f 
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The Provincial Franchise 


50. Details of the franchise pi'oposed in the case of the various 
Provincial Legislatures are given in Appendix V. Here, as in the 
case of the franchise for the Federal Legislature, it should be em- 
phasised that pending the preparation of an electoral roll the qualifi- 
cations proposed are inevitably to some extent stated in general 
terms and that modifications of detail may be found necessary on 
various points once the preparation of the roll is undertaken. The 
franchise in question is essentially based on property, supplemented 
by an educational qualification common to men and women alike; by 
a qualification tor women in respect of property held by a husband; 
by provision directed to secure an electorate of approximately 10 per 
cent, of the population of the Scheduled Castes* (hitherto known as 
Depressed Classes) in each province, except in Bihar and Orissa where 
the general percentage of enfranchisement is in the neighbourhood 
of 9 per cent, only, and in the Horth-West Frontier Province and Sind, 
where the numbers of the Scheduled Castes are negligible; and by 
provision of a special electorate for the seats proposed to be reserved 
for the representation of Commerce, Labour and other special interests. 
Registration of claimants in respect of an educational qualification or 
of a woman qualified in respect of her husband's property will, at 
any rate for the first two elections, be on application by the potential 
voter only.t The ratio of women to men electors will be approximately 
1 to 7 as compared with approximately 1 to 21 at the present time. 

51- A precise statement of the numerical effect of the electoral 
qualifications proposed cannot be given pending the preparation of a 
provisional electoral roll- So far as can be judged, however, these 
proposals, if accepted, would, in the typical case of Bengal, enfranchise 
some 7J millions, or some 15 per cent, of a total population of 50 
millions. In the case of Bombay the percentage to be enfranchised 
would probably be rather higher than in Bengal; in Madras and the 
United Provinces it would be approximately the same; 4n all other 
provinces it would be substantially lower, the lowest figure being 
reached* in the case of Bihar and Orissa, with an electorate of some 
nations or rather over ’9 per cent, of the total population. 'The general 
effect of acceptance of the proposals in question over adl the Governors^* 
Provinces would " be an electorate in the neighbourhood of 14 per ceiit. 
Of the total population, or some 27 per cent, of the adult ‘popula'teon. 

A separate franchise will be devised for the two‘ new provmoes, of 
Sind and Orissa. In the case' of Sind the franchise in question wil!^ 
probably be substantially identical in genera^l chara<tfcer (subject to 
allowance for certain differences in local conditions) with thstt proposed 
for Bombay. The new province of ' Orissa will be formed by accretions 
from the Central Provinces and Madras, as well as from the present 
province of Bihar and Orissa, and while the franchise will probably 
generally resemble that proposed for Bihar and Orissa, modifications 
of greater or lesser importance may in consequence be necess^i^ in' 
this case. 


Relations between the Feberation and the Units 
Powers of Federal and Provincial Legislatwres 

52. The conception of Federation and of that consequential change 
m provincial status commonly denoted 1^ the expression ‘^Provincial 
autonomy" will necessitate a complete departure from the existing 
system of concurrent jurisdictions — ^that is to say, there will be 
statutory demarcation between the legMative .competence of the 


• The Castes in eacli Province scheduled as requiring 8^)ecial ^^eotoral ^rotee^ian 
are enumerated in Appendix Vi.iI 

#See Intsrpduafco:^ Nolje, to Appendices IV and paragraph 5 
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^Federal and Provmoial Xiegislatures respectively, and the assigiament to 
each of an exclusive held, of competence whicn the other will not be 
permitted, save to the extent xndicated below, to invade. 

53. Poiiowing the practice of other federal constitutions, the res- 
pective legislative helas of the Cenue and of tne Provmces will oe 
delined in terms of subjects which will be scheduled to the (Jonstitution 
Act. Aut while it wiU be possible to assign to the federation and to 
tne Provinces respectively a number ot matters over whicn they can 
appropriately be cnarged with exclusive legislative jurisdiction, examma- 
tion has shown that this method cannot without inconvenience be so 
employed as to exhaust the entu*e held oi potential governmental 
activity and that there are some matters in respect ot whicn, while some 
measure of uniformity of law may be necessary, variation of detail to 
meet the local conditions of the irrovmces is no less necessary. It will 
consequently be necessary to schedule certain subjects whereon both 
federal ana Provincial legislatures will enjoy concurrent powers, the 
exact nature and ehects ot which will be seen from paragraphs 111, 
112 and 114 of the Proposals. 

Illustrative lists of the exclusively federal, exclusively Provincial, 
and ‘‘concurrent"' subjects, winch do not purport to be complete or 
final, are appended. Appendix VI- ) 

54. Certain matters will be placed outside the competence altogether 
of both federal and Provmcial begisiatures, namely, legislation affecting 
the fciovereign or the Itoyal hamily, the sovereignty or dominion oi 
the Crown over any part of British ±ndia, the law of British nationality, 
the Army Act, the Air force Act and the ft aval Disciplme Act and 
the Constitution Act itself. As regards the Army, Air force and Naval 
Disciplme Acts, the Indian Begisiatures will be debarred from legis- 
lating in such a way as to interiere with the operation of these Acts in 
so far as they operate m India, while at the same time it is intended to 
preserve the existing powers^ of the Central Begislature in India to 
extend the provisions of these Acts with or witnout modification to 
members of forces raised in India. Apart from a complete exclusion ot 
jurisdiction in regard to these matters it is proposed to place upon the 
competence of the new Xiegislatures a limitation, taJsmg the form 
familiarised by the provisions of the existing Act, whereby the 
Governor-Generars — ^in some cases the jGovernor's — ^previous sanction 
to the mtroduction of certain specified classes of measures will be 
required. The proposed classification for this purpose will be foimd 
set out in paragraphs 119 and 120 of the Proposals. It will, of course, 
be made clear (paragraph 121) that the grant by the Governor-General 
or by a Governor of his prior consent to the introduction of a measure 
imder this Proposal is not to be taken as fettering his judgment, when 
the time comes, if the measure is passed, for his decision as to the 
^ant or withholding of his assent of the reservation of the measure 
for the signification of His Majesty's pleasure. 

One further specific limitation on the powers of the Legislature 
which has already been mentioned in paragraph 29 should be referred 
to again in the present context, namely, the provisions proposed which 
will render vires certain forms of discriminatory legislation. 

55. The administrative relations between the Federal Governments 
and the Units are dealt with in paragraphs 12^ — 129 of the Pi^opossds. 
Provision is made in paragraph 125 of the Proposals for securing not 
only that due effect is given within the Provinces to Acts of the Federal 
Legislature which apply to them, but also that the Provincial !Gft>vern- 

— ■ ■■ ■ ■ — — — 1.. — . — ■ . j — Jji ^ ■ a 

provided in seotion 177 <rf the Army Aot^ section 177 of Air 'Force Act and 

regards the Naval Discipline Act, in sectioii 66 of the Government of India^ 
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ments shall give effect to directions issued by the Federal Government 
in relation to any matter which affects the administration of a Federal 
subject in the executive sphere of the Province. The latter provision 
will cover all classes of Federal subjects, including those administered 
by the Reserved Departments. In the latter class of subjects, the 
directions will, of course, be issued by the Governor-General. 


Allocixtiorh of revenues hetmeen the Federcbtion ixnd the Units 


56. It is intended that the division of resources between the 
Federation and the Units should be in accordance with the following 
scheme.^ The method of treatment of taxes on income, which is of 
special importance, is described separately below. The lists that follow 
are not intended to be exhaustive, but to indicate only the more 
important he ads. (For fuller lists, see Degisiative Schedules in 
Appendix VI). 

Sources of Revenue. Powers of Allocation of 

legislation. revenue. 


Import Duties (except on salt) ^ 

Contributions from Railways j 
and receipts from other | 

Federal commercial under- S- Exclusive! v federal, 
takings . • . , • 

Coinage profits and share in 
profits of Reserve Rank 
Export Duties* . . . S 

Salt Duties . . . . [ 

Tobacco Excise . - y 

Other Excise Duties except | 
those on alcoholic liq^uors, | 
drugs and narcotics . J 

Terminal taxes on goods and 


^Exclusively federal. 


passengers 
Certain stamp duties 


• ^ 


/ Exclusively federal. 


X^nd Revenue - . . ’'t 

Excise duties on Alcohol, Drugs 1 
and I^orcotics « . . 

Stamps (with certain excep- 
tions) .... V Exclusively pro vin- 
Eorests and other Provincial / ciel. 

commercial undertakings - 
Miscellaneous sources of revenue 
at present enjoyed by the 
Provinces 


Exclusively federal. 


Federal, with power to 
assign a share (or the 
whole) to Units. 


Provincial, with power 
to the Federation to 
impose a, federal 
surcharge. 


Exclusively provincial. 


Sources of taxation not specified in. any schedule will bo provincial, but the 
Governor- General will be empowered, after consultation with Federal and Pro- 
vincial Ministers or their representatives, to declare in his discretion that any- 
unspecified source of taxation should^be federal. 

57. Taxes on income will be dealt with as follows : — 


Corporation taxt will be entirely federal. Federating 'States will 
contribute under this head after 10 years. All le^slation regarding 
other taxes oh income, except agricultural income, will be federal (sub- 
ject to the right mentioned below of Provincial Degislatures to impose 
Provincial surcharges). Receipts from such taxation on officers in 
Federal service, and tax attributable to Chief Commissioners^ Provinces 
pr other Federal areas will accrue to Federal revenues. The remaining 
net proceeds other than receipts from the Federal surcharges mentioned 
below, will be divided between the Federation and the Governors’ 


’‘'III the case of export duty on jnte, at least half the net proceeds must be assigned 
to the producing hnits 

" t There is at pr^ent in force in British hidia a super-tacc on profits of GompanieB,, 
which IS usually referred to as Ooxporatiozi tax. 
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Provinces, m per cent, being assigned to the former, and the remainder 
to the latter. Before a final recommendation can be made as to the 
basis of distribution of the Provincial share between the Provinces (and 
the ba^is on wMch tax will be attributable to Chief Commissioners’ 
Provinces) it will be necessary to complete further technical investiga- 
tion which is now proceeding. It is intended that percentage sc should 
be not less than 25 per cent, and not more than 50 per cent. 

Federal legislation regulating taxes on income which affects Pro- 
vincial revenues as well as Federal revenues is to be introduced by 
leave of the ’Gtovernor-General given in his discretion after consulting 
the Federal Ministry and Provincial Ministries. 

The Federal Legislature will also be empowered to impose surcharges 
on taxes on income, the proceeds of which will be retained by the 
Federation. Federating States will contribute to the Federal revenues 
a proportionate amount. 

If, however, at the time when the Constitution comes into force any 
portion of the special surcharges on taxes on income imposed in 
September 1931 is still in operation, these will be deemed to be 
Federal surcharges but without liability on federating States to make 
any equivalent contribution. 

The Provincial Legislatures will be ^empowered to impose, by their 
own legislation, surcharges on taxes on personal income of residents 
in the lE’bovinee, the net proceeds going to the Province. Collection 
would he carried out by Federal agency. It is intended that an upper 
limit for such surcharges should he imposed, fixed at ISJ per cent, of the 
’^ates of taxes on income in force at any time, exclusive of federal 
surcharges. 

58. It is anticipated that in the early years of the Federation, before 
there has been time to develop new sources of taxation (in particular 
Federal excises), the^ above system of distribution is likely to leave 
the Fedei^ion ^th inadequate resources. It is accordingly intended 
to adopt a transitory provision by which the Federation can retain for 
itself a block amount out of the proceeds of income-tax distributable 
to the Provinces. This amount would be unchanged for three years, 
and would diminish annually over the next seven years, so as to he 
extinguished at the end of ten years. This amount would be fixed 
after the investigation mentioned below. 

Power will be given to the Govemor-Gteneral in his discretion, but 
after consultation with the Governments concerned, to suspend the 
programme of reduction if in his opinion its continuance for the time 
being would endanger the financial stability and credit of the 
Federation. 


59. Xt is also anticipated that certain Provinces will be in deficit 
under the proposed scheme The ISTorth-West Frontier Province will 
(as now)* require a contribution from the Centre in view of its special 
position- The new provinces of Sind and Orissa will not be able to 
start as entirely self-supporting units. Some of the existing Provinces, 
notably Assam, are likely to need assisfeance at least for a time. It is 
intended that these Provinces should receive subventions from Federal 
revenues. These subventions may be either permanent or terminable 
after a. period of years. 

60. It will be necessary at as late a stage as possible before the new 
Consfatution actually comes into operation to revi^ in. the light of the 
aen financial and economic concEtions the probable financial position of 
J^th Fedemtion and the Provinces. The Government of India and 
Provincial Governments will, of course, be closely associated with f any 

for this purpose. It, is only in the light of such review that 
^ P9ssible to settle such matters as the amounts and periods 
of the Provincial subventions, the percentage of taxes on income to 
be perm^ently allocated to the Centre, and the amount to be retained 
by the Federation temporarily out of the normal Provincial share of 
It is accorcEngly proposed that the determination of 
OrdOTs m Oouncil, the draMB at wouM 

Rouses ofiParhament 
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His Majesty's Government attacli tlie highest importance to securing 
to the Federation adequate resources, without which the Federal 
’Government cannot ensure the due fulfilment of liabilities upon which 
must depend the credit of India as a whole. 

A possibility which cannot be dismissed from consideration is that 
economic and financial conditions might on the eve of the inauguration 
of the new Constitution be such as to render it impracticable to supply 
the new Federal and Provincial Governments at the outset of their 
careers with the necessary resources to ensure their solvency. If, 
after the review contemplated above, the probability of such a situation 
should be disclosed, it would obviously be necessary to reconsider the 
position, and it might, inter alia, be necessary to revise the Federal 
Finance scheme contemplated in these proposals. 

Attention may be drawn in this connection to the observations 
already made at the^ end of paragraph 32. 

61. The introduction of any scheme of Federal Finance is compli- 
cated by tbe existence of ^^contributions'' paid by certain Indian States 
to the Crown, and by “immunities" which many of the States enjoy 
in respect of certain heads of prospective Federal revenue as, for 
example, sea customs, salt, posts and telegraphs. A full description 
of the very complex position will he found in the Heport of the Indian 
States Enquiry Committee (Financial), Cmd. 4103/32. It is proposed 
that the Crown should transfer the “contributions", so long as these 
are received, to Federal Hevenues. The intention is that these 
“contributions" should be abolished by a process of gradual reduction 
2 ?ari passu with the gradual reduction of the block amount retained by 
the Federation out of the share of Provincial Income Tax described in 
paragraph 58 above. Abolition cannot, however^ be effected by a 
imiform process. The position of each State requires separate treat- 
ment depending on the^ existence of “immunities", since it is not in- 
tended to remit “contributions" save in so far as they are in excess 
of a still existing immunity. Provision for the treatment of * ^contribu- 
tions" on these lines will be made in the States' Instruments of 
Accession. It is further proposed, as more ftdly explained in the Indian 
States Enquiry Committee Report, that as a counterpart to tfcei re- 
mis^on of ^ “contributions", credit should be given to eertaicr Stotes 
which ceded territory to the Crown under circumstances somewhat 
analogous po those in which other States agreed to pay “contribuiadns", 
the basis of determining the amount of such credits being the net 
revenues of the territories at the time of cesision. Provision for such 
credits will have to be made in the Constitution Act* It may be 
necessary to establish a Tribunal or other machinery for the purpose of 
determining the value of immunities (especially those subject to con- 
siderable fluctuations), where these have to be assessed from^ time to 
time for the purpose of setting them off against “contributions", or 
against any payments accruing from the Federation, 

The Jxtdicattjbb 
The Federal Court 

02. In a Constitution created^ by the federation^ of ^ a number of 
separte political units and providing for the distribution of powers 
between a Central Eegislature and Executive on the one haixd amd 
the legislatures and Executives of the federal units on the other, a 
Federal Court Has always been recognised as an essential element. 
Such a Court is, in particular, needed to interpret authoritatively tbe 
Federal Constitution itself. The ultimate decision on^ question's oon- 
ierning the respective spheres of the Federal, Provincial and State 
authorities is also most conveniently entrusted to a Tribunal indepen- 
dent of Federal, Provincial and State Governments, and such ^a 
Tribunal will, in any event, be required in^ order to prevent- the 
misehief which might otherwise arise if the various High Courts and 
State Courts interpreted the Constitution in different senses, and thus 
the law and ambiguous. 
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63. Xt> is proposed that the 5*ederal Court ^ should have both an 
original and an appellate jurisdiction. Its original jurisdiction will 
be to determine justiciable disputes between the Federation and any 
Federal unit or between any two or more Federal units, involving 
the interpretation of the Constitution Act or any rights or obligations 
arising thereunder. Its appellate jurisdiction will extend to the 
determination of appeals from any High Court or State Court on 
questions, between whomsoever they may arise, involving the inter- 
pretation of the Constitution Act or any^ rights or obligations arising 
thereunder- In order to guard against frivolous and vexatious appeals, 
it is proposed that, unless the value of the ^ subject ^ matter in 
dispute exceeds a specified sum, an a-ppeal will only lie with the 
leave of the Federal Court or of the High Court or State Court con- 
cerned. It is proposed that an appeal shall lie without leave to the 
Judicial Committee of the Privy Council from a decision of the Federal 
Court in any matter involving the interpretation of the Constitution, 
and in any other case only by leave of the Federal Court, unless ITis 
Majesty in Council grants special leave to appeal. As a corollary no 
appeal will be allowed against any decision of a High Court direct 
to the King in Council in any case where under the Constitution an 
appeal lies to the Federal Court. 

64. On the analojajy of the jurisdiction conferred on the Judicial 
Committee of the Privy Cemncil, bv Section 4 of the eTudicial Committee 
Act, 1833. the Governor-General will be empowered in his discretion to 
refer to the Federal Court any iusticiable matter on which it is, in his 
opinion, expedient to obtain the opinion of the Court. 

65. The Federal Court will consist of a Chief Justice and a specifted 
number of Judges, who will be anpointed by the Crown and will hold 
ofBce during good behaviour. Put power will he taken to increase 
this number if Loth Houses of the legislature present an address 
to the Governor- General praying that His Majesty may be pleased to 
do so- 


The Supreme Oourt 

66. But though a Federal Court, with power and jurisdiction such 
as those indicated, is a necessary and integral part of the Constitution 
envisaged by these proposals, Indian opinion is far from unanimous 
as to the necessity — or at all events as to the immediate necessity — 
for a Supreme Court of Appeal. The jurisdiction of such a Court, 
were it established, would necessarilv be limited to British India, 
and its functions would be, within the limits assigned to it, to act as 
a final Court of Appeal in India from the decisions of the Provincial 
High Courts on matters other than those — ^mainlv constitutional — 
which will fall within the iurisdiction of the Federal Court. With 
such a Court in existence, there would be good reason for limiting 
the right of apneal from Indian High Courts to the Judicial Committee 
of the Privy Council and thereby mitigating some of the grounds for 
dissatisfaction which arise from the delays, expense and inconveni- 
ences necessarily involved in the prosecution of appeals before so 
distant a tribunal. On the other hand, there is strong support for 
the view that a Supreme Oourt for India would be an unnecessary 
and unjustifiable expense, and that it would be dijfficult to find, in 
addition to the Judges required for the Federal Court and the Piro- 
yincial High Courts, a body of judicial talent of the calibre essential 
if it is to justify its existence : there is, moreover, difference of opinion 
as to whether such a Court, if established, should be separate from 
t^ Federal Court^ or should be constituted as a Division of that 
Court. In these circumstances^ His Majesty’s , Government are of 
opinion that the right course is to empower the Federal Begisjatur^^ 
to set up such a Oourt if and^ when there is sufiSlcient unanimity of 
view on these and other questions to enable legislation fpr thii; 
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The Seoebtahy of State's Advisees 

67. His Majesty's Government do not regard a Ootincil of tlie kind 
which has been associated with the Secretary of State for India since 
the Crown took over the affairs of the East India Company in 1858 
as anv longer necessary in, or appropriate to, the conditions of the 
new Constitution. They are satisfied, however, that the responsibi- 
lities of the Secretary of State will remain such as to make it impera- 
tive that he should have at his disposal a small body of carefully 
selected advisers to supplement the assistance which in common with 
other Ministers he will derive from the permanent staff of his Depart- 
ment. 

68. ''The Secretary of Stale in Council of India" as a statutory 
corporation which alone can be plaintiff or d<^fendant in any litigation 
instituted by, or against, any Governmental authority in India, and in 
whose name alone can be executed any contract or assurance entered 
into by any Government in India, is a conception which is manifestly 
incompatible alike with Provincial self-government and with a res- 
ponsible Federal Government : and the present power of veto 
possessed by the Council of India over all expenditure from the 
revenues of India is no less incompatible with the constitutional 
arrngements outlined in paragraphs 5 to 11 of this Introduction. 
The Proposals, therefore, contemplate the vesting in the Crown on 
behalf of the Federal Executive and the Provincial Executives -rec*- 
pcctively of all property now held in the name of the Crown which 
is required for their respective purposes, and these authorities will 
be endowed with the fierht to enter into all contracts and assurances 
necessary for the performance of their functions, with the right to 
sue^ and the liability to be sued in re'jpect of any cliams arising in 
their several spheres of authority. It will at the same time be 
necessary to preserve the existing rights of suit against the Secretary” 
of State in this country in respect of any claims arising out of 
obligations undertaken by the Secretary of State in Council before, 
and subsisting at the date of, the inauguration of the Federation, and 

place upon the Federal Government an obligation to implement any 
judgment or award arising therefrom, whether by the provision of 
funds, or otherwise. 

69. As regards the Secretary of State's Council, it is proposed to 

enable him to appoint not less than three nor more than six advisers 
(at least two of whom must have served the Crown in India for 
not less than 10 years) to hold office for five vears. Seerptarv 

of State will be free to consult the«e advisers, either individually or 
collectively, as he may think fit. But he will be required not only 
to consult them, but to obtain the concurrence of a majority of them 
on the draft of any Rules regiilating the Public Services in India, and 
in the disposal of any appeal to Pirn permitted by the Constitution 
from any member of those Services (see paragraph 179 of Proposals^. 


The Public Sbeviobs 

70, The main divisions of the Public Services in India are: — 

(1) The All-India Services; 

(2) The Provincial Services; and 

(3) The Central Services, Classes I and II. * 

Officers of the All-India Services serve chiefly in the Provinces, hpt 
they are liable to serve anywhere in India, and a number of the 
higher posts under the Government of India are held by them. These 
All-India Services include the following: — 

^(i) The Indian Civil Service; 

(ii) The Indian Police ; 

(iii) The Indian Forest Service; and 

(iv) 'The Indian Service of Engineers, 
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On the transfer of their fields of service to Ministerial control on 
the inauguration of the new Constitution, recruitment will cease for 
N’os. (iii) and (iv). 

The Provincial Services cover the whole field of civil administra- 
tion of the Provinces in the middle and lower grades. Members of 
these services are appointed by the Provincial Governments. 

Some of the more important of the Central Services are : — 

(1) The Railway Services; 

(2) The Indian Posts and Telegraph Traffic Service; 

(3) The Imperial Customs Service. 

Persons appointed by the Secretary of State in Council are serving 
in all these Services. 

*71.^ All persons appointed by the Secretary of State in Council have 
certain ipaportant rights. They cannot, for example, be dismissed from 
the Service by any authority subordinate to the Secretary of State in 
Council ; their pay is protected from the vote of the legislatures ; and 
^ey have an ultimate right of apneal to the Secretary of State in 
Council aginst all imposrtant disciplinarv measures raken in India and 
also in respect of their principal conditions of service. 

It is intended to safeguard these rights and to extend them to all 
persons appointed bv the^ Secretary of State after the commencement 
of the Constitution Act with the exception of right to retire under 
the regulations for premature retirement; this right it is proposed 
to ^ve only to officers appointed to the Indian Civil Service and 
Indian Police up to the time when a decision is taken on the results 
of the enquiry indicated in paragraph 72, 

Certain members of the Provincial and Central Services though 
fliey may not have been appoinied bv the Secretary of State in Council 
have also riehts for the preservation of which he is responsible. 
These, too, will be secured. 

72. Provision is inade for continued recruitment by the Secretax’y 
^ State to the Indian Civil Service, the Indian Police, and the 
Ecclesiastical Department. 

Provision is also made foy securing that all perrons appointed by 

Secretary of State in Council or the Secretary of State are employ- 
ed in India on work of the kind for which their recruitment has been 
considered essential. 

At the expiry of five years^ from the commencement of the Consti- 
tution Act a statutory enquiry will be Held into the Question of 
i^itore recruitment for the Ipdian Civil Service and Indian Police 
and the^ governments in India will be associated with the enquiry* 
The decision on the results of the enquiry will rest with His Majesty^s 
Government and will be subject to the approval of both Houses of 
Parfiamrat. Pending the decision on this enquiry, the present ratio 
of Rritish to Indian recruitment will remain unaltered. 

question of continued recruitment by the' Secretary of State 
Medical and Railway Services is under examination. 
His M^esty s Government hope tr submit their recommendations on 
this matter later to the Joint Select Committee. 

A.S regards Eamily Pension Funds to which serving ofiSLcers now 
contribute, His Majesty^s Government consider that" it must be recog- 
nised that assets constitute in all cases 'a definite debt liability of tSs 
Government of India and are the property of the subseanhe^rs. " Tn 
these circmnstances they are extoiining a proposal fdir hfe 
or a new financial procedure in relation to these funds, with a view 
^ gradually separate sterling , fpnd's. If sucE a scheme 

should prove to to practicable, it will, of course. Be’ necessary to consult 
m^ipb^s of the Services regarding* before* 'any decision is ^reac^ed’. 
The adoption of any 
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statutory provisions not covered by the present Proposals. His 
Majesty Government hope to be in a position to submit their recom- 
mendations on this subject later to the Joint Select Committee- * 

^ The Statutory Railway Board 

74. There is one matter of importance which these Proposals do not 
cover, namely, the arrangements to be made for the administration of 
the Hallways iinder^ the Federal Government. His Majesty Govern- 
ment consider that it will be essential that, while the Federal Govern- 
ment and Xtegislaturo will necessarily *.xercise a general control over 
railway policy, the actual control of the administration of the State 
Railways in India (including those worked bv Companies) should be 
placed by the Constitution Act in the hands of a Statutory Rody, 
so composed and with such powers as will ensure that it is in a posi- 
tion to perform its duties upon business principles, and without 
being ^^ubject to political interference. With such a Statutory Rody 
in existence, it would be necessary to preserve such existing rights 
as Indian Railway Companies possess under the terms of their 
contracts to have access to the Secretary of State in regard to disputed 
points and, if they desire, to proceed to arbitration. His Majestv’s 
Government are^ in consultation with the Government of India on the 
questions of principle and detail which require settlementt before a 
satisfactory scheme can be devised to carry out these purposes. 

Fundamertal Rights 

75. The question of including in the Constitution Act a series- of 

declarations commonly described as a statement of "'fundamentWl 
'rights^^ which would be designed to secure either to the community in 
general or to specified sections of it, rights or immunities * to which 
importance is attached, has been much discussed Viuring the proceedings 
of the Round Table Conference. His Majesty^s Government see serioUs 
objections to giving statutory expression to any large range of dcfelara^ 
tions of,thi)5 charac^r, .but they are satisfied that certain provisions of 
this kind such, for instance, as the respect due to personal liberty and 
rights of property and the eligibility pf all for public office, regardless 
of' differences of caste, religion, can appropriately, and should, 

find a place- in the Constitution Act. His Majesty^s Government think 
it probable that occasion may be found in connection < with the 
inauguration of the new Constitution for a/ pronouncement " by thb 
Sovereign, and in that event, thev think it may well be found 
expedient humbly to submit for His Majesty^s bbnsideratiofi iiiat 
such a pronouncement might ardvantageously give -^expression to some 
of the propositions suggested to them in this connection which pTOve 
.unsuitable for statutory enactment. 

Conclusion^ 

, t » 

76. His Majesty^s Government are fully aware that the actual draw- 
ing of the Constitution Bill and the consequent repeal of the exi^ng 
Government of India Act, will raise a number of other questiona-^ 
some of importance — ^which these Proposals do not cover, for instance, 
provision wilF be required for an Auditor-General, for the establish- 
ment of the Secretary of State, and for various otheir matters which 
the existing Act at present embraces, and which may, or may not, 
require perpetuation in the Ac|t wjiich takes its plkce. 


IStJv March 19BS^ 



THE PBOPOSAES 


1. The general principle underlying all these proposals is that all 
powers appertaining or incidental to the government of India and all 
rights, authority and jurisdiction possessed in that country — ^whether 
flowing from His Majesty’s sovereignty over the territories of British 
India, or derived from treaty, grant, usage, suJfferance or otherwise in 
relation to other territories — are vested in the Crown and are exercis- 
able by and in the name of the King Emperor. 


[See paragraph 9 of Introduction.] 

Part I 

THE FEDERATION 
Generaij 

2. The Federation of India will be a union between the Governors’ 
Provinces and those Indian States whose Rulers signify their desire to 
accede to the Federation by a formal Instrument of Accession. By 
this Instrument the Ruler will transfer to the Crown for the purposes 
of the Federation his powers and jurisdiction in respect of those 
matters which he is willing to recognise as federal matters ; and the 
powers and jurisdiction so transferred will thereafter be exercised on 
behalf of the Federation and in accordance with the provisions of the 
Constitution Act by the Governor-General, the Federal Degislature, 
the Federal Court (with an appeal therefrom to His Majesty in 
Council) and^ such other Federal organs as the Constitution Act may 
create. But in the case of every State which accedes, the powers and 
jurisdiction of the Federation in relation to that State and the sub- 
jects of its Ruler will be strictly co-terminous with the powers and 
jurisdiction transferred to the Crown by the Ruler himself and defined 
in his Instrument of Accession. 

3. Except to the extent to which the Ruler of a State has trans- 
ferred powers and jurisdiction, whether by his Instrument of Accession 
or otherwise — and, in the ease of a State which has not acceded to the 
Federation, in all respects — the relations of the State will be with the 
Crown represented by the Viceroy, and not with the Crown repre- 
sented by the Governor- General as executive head of the 
Federal Government. Accordingly, all powers of the Crown in rela- 
tion to the States which are at present exercised by the Governor- 
General in Council, other than those which fall within the Federal 
sphere, will after Federation be exercised by the Viceroy as the Crown’s 
representative. 

4. The Federation will be brought into existence by the issue of a 
Proclamation by His Majesty declaring that on a date to be appointed 
in the Proclamation the existing nine '^Governors’ Provinces”, with 
Sind! and Orissa (which will be constituted as new and separate 
Governors’ Provinces), are to be united in a Federation of India with 
such Indian States as have acceded or may accede to the Federation ; 
hut the Proclamation will not be issued until — 

(a) His Majestv has received intimation that the Rulers of States 

representing not less than half the aggregate population 
of the Indian States and entitled to not less than half the 
seats to be allotted to the States in the Federal Upper 
Chamber, have signified their desire to accede to the 
Federation ; and 

(b) Both Houses of Pai'li ament have presented an Address to 

His Majesty praying that such a Proclamatipp may be 
issued. 

5. ,The authority of the Federation will, without prejudice to the 
extra-territorial powers of thp. Fed^al legislature (s^ paragraph 111), 

to the Governors’ to States (subject 
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^ the limitiaftions uaentiioiied in paragraph. 3), and. “to those areas in 
British Indlia which, are administered, by CJhief Oommissioners — namely, 
the Provinces of Delhi, Ajmer-Merwara, Ooorg, British Baluchistan 
and the Andaman and Hicobar Islands. These Provinces (with one 
^ception) will be directly subject to the jurisdiction of the Federal 
CTOvernment and Legislature. 

In the case of British Baluchistan special provision will be made 
wnereby the Governor-General will himself direct and control the 
administration of this Province (see paragraphs 57 — 5b). Expendi- 
ture required for British Baluchistan will not be subject to the vote 
of the b ederal Legislature, but will be open to discussion in both 
Chambers. 

The Settlement of Aden is at present a Chief Commissioner's 
Province. The future arrangements for the Settlement are, however, 
under consideration, and accordingly no proposals in respect of it are 
included in this document. 


The Fedebal. Executive 

6. The executive authority of the Federation, including the supreme 
command of the Military, Naval and Air Forces' in India, will be 
exercisable on the King's behalf by a Governor-General holding ofB.ce 
during His Majesty's pleasure, but His Majesty may appoint a 
Commander-in-Chief to exercise in relation to those Forces sucn powers 
and functions as may be assigned to him. 

All executive acts will run in the name of the Governor-General.^ 

7. The executive authority of the Federation will extend in relation 
to a State-member of the f ederation only to such powers and juris- 
diction falling within the Fedeial sphere as the Ruler has transferred 
to the King, 

8. The Governor-General will exercise the p owners conferred upon 
him by the Constitution Act as executive head of the Federation and 
such powers of His Majesty (not being powers inconsistent with the 
provisions of the Constitution Act) as His Majesty may be pleased by 
Letters Patent constituting the office of Governor-General to assign 
to him. In exercising all these powers the Governor-General wi|i act 
in accordance with an Instrument of Instructions to be issued to hf-m 
by the King. 

9. The draft of the Governor-General's Instrument of Instructions 
(including the drafts of any amendments thereto) will be laid before 
both Houses of Parliament, and opportunity will be provided for each 
House of Parliament to make to His Majesty representations for an 
amendment of, or addition to, or omission from,, the Insiaruetions* 

10. The Governor-General's salary will be fixed by the Constitution 
Act, an,d all other payments in respect of his personal allowances, or of 
salaries and allowances of his personal and secretarial stafE, will 'be 
fixed by Order in Council; none of these payments will be subject to 
the vote of the I/egislature. 


The Wohxino or the Fei>!bhau Executive 

11. The Governbr-JGteneral will, himself direct and cpiitrol the adminis- 
tration of certain Departments of State — namely, ' D^ence, External 
AfEairs and Ecclesiastical Affairs. ^ 


*It follows from iJhis that, broadly spaa)pL^g, where the worda ‘^'Glovemor-Generar' 
are used without the added words “in his discretion" or “at his discretion", the 
Eederal Grovernment is meant, in the csbse of thte Beserved Hepartmenta, however, the 
Goyemor-General being himself the responsible executwe. A corresponding , meaning 
attaches to the vord “Governor" in ^the case of the Provincial executive. , ' . 




12. In tiie administration of these Keserved Departments, the 
Go7emor-Geiierai will be assisted by not more than three Counsellors, 
who will be appointed by the Governor- General, and whose salaries 
and conditions of service will be prescribed by Order in Council. 

13. For the purpose of aiding and advising the Governor-^G^neral in 
the exercise of powers conferred upon him by the Constitution Act for 
the government of the Federation, other than powers cojanected with 
the matters mentioned in paragraph 11, and matters left by law to his 
discretion, there will be a Council of Ministers. The Ministers will be 
chc^n and summoned by the Governor-General and sworn as ,Memb®i^s 
of the Council and will hold oMce during his pleasure. The persons 
appointed Ministers must be, or become within a stated period, members 
of one or other Chamber of the Federal legislature. 

‘ 14. In his Instrument of Instructions the Governor-General will be 
enjoined ifnhteT alia to use his best endeavours to select his Ministers 
in the following manner, that is, in consultation with the person who, 
in his judgment, is likely to command the largest following in the 
Legislature, to appoint those persons (including so far as possible 
members of important minority communities and representatives of the 
Staies-members of the Federation) who will best be in a position 
eoileetiwely to command the confidence of the .Legislature. 

, 1^. The number of Ministers and the amounts of their respective 

salaries will be regulated by Act of the Federal Legislature,' I>ut untir 
the Federal Legislature otherwise determines, their number and their 
salaries will be such as the ’Governor-General determines, subject to 
limits to be laid down in the Constitution Act. 

The salary of a Minister will not be subject to variation during. his 
term^ of office. 

; ‘ j. 

16. The Governor-General will, whenever he thinks fit, preside at 
meetings of his Council of Ministers. He will also be authorised, after 
<ionsultation with his Ministers, to make in his discretion any rules 
which he regards as requisite to regulate the disposal of Government 
business and the procedure to be observed in its conduct and for the 
transmission to himself and to his Counsellors in the Reserved Depart- 
menl^, a^d to the Financial Adviser, of all such information as he 
i^jay 

17. The Governor-General will be empowered, in his discretion, bii^t 
after consultation with his Ministers, to appoint a Financial Adviser to 
assist him in the discharge of his ^'special responsibility^^ for fifiaiKSial 
zoatters — see next paragraph — and also to advise Ministers on matters 
regarding which they may seek his advice. The Financial Adviser will 
be re^onsible to the Govemor-’General and will hold office during his 
pleasure; his salary will be fixed by tbe Governor-General and will riot 
be aubjeot to the vote of the Legislature. 

18. Apart from his exclusive responsibility for the Keserved Depart- 
ments (paragraph 11) the Governor-General in administering the 
government of the F^eration will be declared to have .a ''^special 
responsibility^^ in respect of — 

ift) the prevmtion of any grave menace to the -peace or tran- 
quillity of India or any part thereof; 

(^) the safeguarding of the financial stability and credit ' of the 
Federation ; 

(c) the safeguarding of the legitimate interests '-of kninoritie® ; 

id) the securing to the members of the Ptihlic Services of any 
fights provided frir them Tjjr the Constitution* a^d the 
Bafeguardmg -of :their ' 
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(/) the protection of the rights of any Indian State; 

{g) any matter which ai^eets the administration of any Depart- 
ment under the direction and control of the Governor- 
'G'eneral. 

It will be for the Governor-General to determine in his discretion 
whether any of the ^^special responsibilities^^ here described are involved 
by any given circumstances. 

19. If in any -ase in which, in the opinion of the Governor-General, 
a special lesponsibility is imposed upon him it appears to him, after 
considering such advice as has been given him by his Ministers, that the 
due discharge of his responsibility so requires, he will have full dis- 
cretion to^ act as he thinks fit, but in so acting he will be guided by 
any directions which may be contained in his Instrument of Instructions, 

20. The Governor-General, in administering the Departments under 
his own direction and control, in taking action for the discharge of any 
special responsibility, and in exercising any discretion vested in him 
by the Constitution^ Act, will act in accordance with such directions, 
if any, not being (fireetions inconsistent with anything in his Instruc- 
tions, as may be given to him by a principal Secretary of State. 

21. The '^overnor-GeneraPs Instrument of Instructions will accord- 
ingly contain imter alut provision on the following lines: — 

'Tn matters arising in the Departments which you direct and 
control on your own responsibility, or in matters the deter- 
iimnation of which is by law committed to your discretion, 
it is Our will and pleasure that you should act in exercise 
of the powers by law conferred upon you in such manner as 
you may judge right and expedient for the good government 
of the Federation, subject, however, to such directions as 
you may from time to time receive from one of Our principal 
Secretaries of State. 

In matters arising out of the exercise of powers conferred upon 
yop for th^e purposes of tibe government of the FederakLon 
ofeh» tibose specified in the preceding paragraph it is 

Our wilt and pleasure that you should, in the exercise of 
powers by layr conferred upon you, be guided by the advice 
of your Ministers, unless so to be guided would, in, your 
judgment;, be inconsistent with the fulfilment of your special 
responsibility for ^y of the matters in rei^]tiect ^ which a 
special responsibility is by law committed to you; in wliich 
case it is Our will and pleasure that you should, notwith- 
standing your Ministers' advice, act in exercise of ihe powers 
by law conferred upon you in such meaner as you ju^e 
reqmsite for the fulfilment of your special r^pcmsibiliti^es^ 
subject, however, to such direefcions as you may from time 
to time receive from one of Our principal Becrataries of 
State’'.* 


. The FEBBRAn liEOISEATORE 

General 

22. The Federal legislature will consist of the TCitug r^reaanted 'by 
the Governor-General, and two Chambers, to be stfgded^^he Oounrcil 
of State and the House of Assembly, and will be summoned to meet 
for the first time not la?fcer than a date to be specified in the Proclama- 
tion establishing the Federation. . ' . 

Every Act of the Federal Legislature will be expressed as halting 
been enacted by the Governor-General, by and with the consent of both 
Chambers. 

t ^ . _ , _ _ _ 

# otber matters to be inoluded in the Instrument of InBtruetions, Me para^apb 
^ Jot r^oposels and para^praph 23 of Introduction t 
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23. Power to summon, and appoint places for the meeting of, the 
Ohambers, to prorogue them, and. to dissolve them, either separately or 
simultaneously, will be vested, in the iGtovemor-Greneral at his discretion, 
subject to the requirement that they shall meet at least once in every 
year anti not more than twelve months shall intervene between the 
end of one session and the commencement of the next. 

The Qovemor-Generai will also be empowered to summon the 
Chambers for the purpose of addressing them. 

24. Each Council of State will continue for seven years and each 
Assembly for five years, unless sooner dissolved. 

25. A member of the Council of Ministers will have the right to 
speak, but not to vote, in the Chamber of which he is not a Member. 

A Counsellor will be ea? officio an additional member of both 
Chambers for all purposes except the right of voting. 


The Composition of the Chcumhers 


26. The Council of State will consist, apart from the Governor- 
General^ s Coimsellors, of not more than 260 members, of whom 150 will 
be elected from British India in the manner indicated in Appendix I,* 
not more than 100 will be appointed by the itulers of States, f and not 
more than ten (who shall not be ofiSicials) will be nominated by the 
Governor-General in his discretion. 

27. A member of the Council of State will be required to be at 
least 30 years of age (this age limit not, however, being applicable to 
the Buler of a State) and a British subject or a B:ruler or subject of an 
Indian State, and to possess certain prescribed property qualifications, 
or to have been at some previous date a member of the Indian Legis- 
lature or of the Federal Legislature, or to possess qualifications to be 
prescribed by the Government of the State or Province which he 
represents with a view to conferring qualification upon persons who 
have rendered distinguished public service- 

28. Casual vacancies in the Council of State will be filled, in the 
csLBQ, of a British Indian elected representative, by election (so long as 
communal representation is retained as a feature of the Constitution) 
by those members of the body by which he was elected who are members 
of the community to which the vacating member belongs, and in the 
case of an appointed or nominated member, by a fresh appointment 
or nomination. 

29. The Assembly will consist, apart from the Governor-General’s 
Counsellors, of not more than 375 members, of whom 250 will be elected 
to represent constituencies in British India in the manner indicated in 
Appendix II, and not more than 125 will be appointed by the Bulers 
of States, 

30. A member of the Assembly will be required to be not less f&an 
25 years of age and a British subject or a subject of an Indian 0'ta¥e. 

31. Casual vacancies in the Assembly will be filled, in the cas-e of an 
elected member, by the same method as that prescribed, in, Appendix II 
for the election of the vacating member, and, in the case of axi. appointed 
member, by a fresh appointment by the person by whoih the vacating 
member was appointed. 


18 - of 
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32. Only the Ruler of a State who has acceded to the Federation 
■v^ii be entitled to appoint, or take part in appointing, a member of 
either Chamber of the Federal Xiegislature, and any vacancies arising 
out of the operation of this restriction will for the time being remain 
unfilled.* 

33. Fvery member of either Chamber will be required to make and 
subscribe an oath or affirmation in the following form before taking 
his seat: — 

In the case of a representative of a State — 


‘I, having been appointed a member of this Council 

Afsembly 

do solemnly swear ior affirm) that, saving the faith and 
allegiance I owe to 0.2J., I will be faithful and bear true 

allegiance in my capacity as Member of this - 

Assembly 

to His Majesty the King Emperor of India, His heirs and 
successors, and that I will faithfully discharge the duty upon 
which I am about to enter'^- 


In the case of a representative of British India— 


e< 


I, 


A.B., having been 


elected 

nomvncLted 


member of this 


OoTxneil 

Asserablv 


do solemnly swear (or affirm) that I will be faithful and bear 
true allegiance to His Majesty rhe King Emperor of India, 
His heirs and successors, and that I will faithfully discharge 
the duty upon which I am about to enter' \ 


34. The following disqualifications will be prescribed for membership 
of either Chamber : — 


(•a) in the case of elected members or of members nominated by 
the Govemor-General, ^ the holding of any office of profit 
under the Ctown other than that of Minister; 

(6) a declaration of unsoimdness of mind by a competent Court; 
^(pj^^jbeing an ^undischarged bankrupt; 

t {d) ctmviction of .the offence ©f corrupt pa^actices ®r other election 
offences ; 

(e) in the case of a legal practitioner, suspension from practice 
by order of a competent Court; 

but provision will be made that the last two disquali- 
fications may be removed by order of the Govemor-Cfeneral 
at his discretion ; 

(/) having an undisclosed interest in any contract with the Federal 
G’overnment : provided that the mere holding of shares in a 
‘Company will not by itself mvolve this disqualifioalaon. 


35. A person sitting or voting as a member of either Chamber when 
Jte is rnot .^^ua^fied for, - or. is disqualified from, membership will be 
made liable ‘ to penalty «of in respect of each day on which 

he .so sits or votes, to, be recovered in the High Court of the Erovince 
or State which the, person in respect of whom the complaint is made 
represents hy suit institoted with the consent of a Erincipal Eaw Officer 
,df the Federation. 


< to the allotment - to ,Stat^ by < pa^r^grapbs 26 and ,29 
pf more than 100” and ”]^ot more than 125” seats in the CouixqiI of State .and 

*|lW^lSoiase hf A^^embly respecmvely. ‘ "^he j^gtires quoted represent the total nuwcdier 

a^o-aiiElbMe ? to tte ^States ‘when they have all acoed^d toHhe^Fede- 
reAion ^nd iJpie , m-tention is ,that a ^eat , allotted to , an imdiytdual State will remain 
iipfill|sa unless arid until, t.hkt “-State has entered' the Pederatior- States xiiider *«inino«^y 
afdmixH^ti^^tion'**^ jwill necessar^v be tireated as non-aeceding States for ‘^^a^ and 

I -SS 
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36. Subject to tbe B^ules and Standing Orders a:Eecting the Chamber 
there will be freedom of speech in both Chambers of the Federal Legist 
lature. No person will be liable to any proceedings in any Court by 
reason of his speech or vote in either Chamber, or by reason of any-- 
thing contained in any official report of the proceedings in either 
Chamber. 

37. The following matters connected with elections and electoral 
procedure, in so far as provision is not made by the Act, will be 
regulated by Order in Council: — 

(а) The qualifications of electors; 

(б) The delimitation of constituencies; 

(^o) The method of election of representatives of communal and 
other interests; 

(<c?) The filling of casual vacancies; and 

(e) Other matters ancillary to the above; 

with provision that Orders in Council framed for these purposes shall 
be laid in draft for a stated period before each House of Parliament. 

For matters other than the above coimected with the conduct of 
elections the Federal legislature will be empowered to make provision 
by Act- But until the Federal legislature otherwise determines, existing 
laws or rules, including the law or rules providing for the prohibition 
and punishment of corrupt practices or election oiffences and for deter- 
piining the decision of disputed elections, will remain in force, subject, 
however, to such modifications or adaptations to be made by Order in 
Council as may be required in order to adapt theii provisions to the 
requirements of the new Constitution. 

Legislative Proct.d'ure 

38. Bills (other than Money Bills, which will be initiated in the 
Assembly) will be introduced in either Chamber. 

39. The Governor-General will be empowered at his discretion, 
but subject to the provisions of the Constitution Act and to his 
Instrument of Instructions, to assent in His Majesty's name to a Bill 
which has been passed by both Chambers, or to withhold his assent, 
or to reserve the Bill for the signification of the King's pleasure. But 
before taking any of these courses it will be open to the Governor- 
General to remit a Bill to the Chambers with a Message requesting its 
reconsideration in whole or in part, together with such amendments, 
if any, as he may recommend. 

No Bill will become law until it has been agreed to by both Chambers 
either without amendment or with such amendments only as are agreed 
to by both Chambers, and has been assented to by the |GV)vernor-General, 
or, in the case of a reserved Bill, until His Majesty m Council has 
signified his assent. ^ 

40. Any Act assented to by the Governor-General will within twelve 
months be subject to disallowance by His Majesty in Council, 

41. In the case of disagreement between the Chambers, the Governor- 

General will be empowered, in any case in which a Bill passed "by one 
Chamber has not, within three months thereafter, been passed by the 
other, either wifchout amendments or with agreed amendments, to 
summon the two Chambers to meet in a joint sitting for the purpose of 
reaching a decision on the Bill. The members paresent at a Joiret Sesjfion 
win deliberate and vote together upon the Bill in the form in which it 
finally left the Chamber in which it was introduced and upon amend- 
ments, if a*ny, made therein by one Chamber and not agreed to by the 
other. " Any such amendments^ which are" affirmed by a majointy of the 
tot^ number of members voting at tl^e ^e^sion will be 
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to have been carried, and. if the Bill, with the amendinents, if any, so 
carried, is affirmed by a majority of the members voting at' the Joint 
Session, it shall be taken to have been duly passed by both Chambers, 

In the case of a Money Bill, or in cases where, in the Goyemor- 
General’s opinion, a decision on the Bill cannot consistently with the 
fulfilment of his responsibilities for a Reserved Department or of any 
of his ‘‘special responsibilities’' be deferred, the Governor-General will 
be empowered in his discretion to summon a Joint Session forthwith. 

42. In order to enable the Governor-General to fulfil the respon- 
sibilities imposed upon him personally for the administration of the 
Reserved Departments and his “special responsibilities”, he will be 
empowered at his discretion — 

(a) to present, or cause to be presented, a Bill to eitbex" Chambei*, 
and to declare by Message to both Chambers that it is 
essential, having regard to his responsibilities for a Reserved 
Department or, as the case may be, to any of his “special 
responsibilities”, that the Bill so presented should become 
law before a date specified in the Message; and 

(d) to declare by Message in respect of any Bill already introduced 
in either Chamber that it should for similar reasons become 
law before a stated date in a form specified in the Message. 

A Bill which is the subject of such a Message will then be considered 
or reconsidered by the Chambers, as the case may require, and if, 
before the date specified, it is not passed by the two Chambers, or is 
not passed by the two Chambers in the form specified, the Governor- 
General will be empowered at his discretion to enact it as a Governor- 
General’s Act, either with or without any amendments made by either 
Chamber after receipt of his Message: 

A Obvernor-General’s Act so enacted will have the same force aii<3 
effiect as an Act of the legislature, and will be subject to disallowance 
in the same manner, but the Governor-General’s competence' to legislate 
under this provision will not extend beyond the competence of the 
Federal Degisl^ture as defined by the Constitution. 

43. It will be made cleai*. by means of the enacting words of 
Governor-General’s Act, which will be distinguished from the enacting 
words of an ordinary Act (see paragraph 22X that Acts of the former 
descrijDtion are enacted on the Governor General’s own responsibility, 

44. Provision will also be made empowering the .Governor-General in 
his discretion, in any case in which he considers that a Bill introduced, 
or proposed for introduction, or any clause thereof, or any amendment 
to a Bill moved or proposed, would afiect the discharge of his “special 
responsibility” for the prevention of any grave menace to the peace 
or tranquillity of India, to direct that the Bill, clause or amendment 
shall not be further proceeded with. 


Procedure ujith regard to Fiuaucial ProposiaZs 

45. A recommendation Of the Governor-General will be required for 
any proposal in either Chamber of the Federal Legislature for the 
irdpositian of taxation, for the appropriation of public revenues, or any 
proposal ajfiecting the public debt, or affecting, or imposing any charge 
upon, public revenues.* 


paragrapli represents, the constitution al prineiple embodied in Standings 
Order +66 of the House of Commons, which finds a place in ^practioaTIy, every Constitution 
Act throughout the British Empire % 

, “This Hohse will receive no petiiioh for a^y suta relating to public service 
■or proceed upon any motion for any grant or charge upon thfe public revenue, 
V hether payable out of the consolidated fund or out of money to be provide^ 
by -a^s-rliftmept wnlosg r^comipfnded from the Crown*'. ^ 


I 


22 A 
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46. ?Tiie Governor-Geireral 'wiil ca^iise a stategocieixt of the ’ estimated 
rewtSLue and eaqpenditnre of the ’Federation, together with a statement 
of -all proposals for tee appropriation of those revenues, to be laid, in 
respect of every financial year, before both Chambers of the Legis- 
lature. 

’The statement of proposals for appropriation .will be so arrai^ed 
as — 

Cay to distinguish between those , proposals which will, and those 
which will not (see paragraph 49) be submitted to the vote 
of the Legislature and amorist the latter to distinguish 
those which are in the ‘ nature of "standing charges (for 
example, the items in -tee list in paragraph 49, markedf) ; 
and 

(5) to specify separately those additional proposals (if any), 
whether under the votable or non-votable Heads, which the 
G-ovemor-General regards as necessary for the discharge of 
any of his '^special responsibilities'^. 

47. The proposals for the appropriation of /revenues, other than 
proposals relating to the Heads of Expenditure enumerated in para- 
graph 49, and proposals (if any) i made by the Governor-General in 
discharge of his special responsibilities, will be submitted in the form 
of I>emaaa:ds for Grants ’ to the vote of the Assenibiy. The Assembly 
will be empowered to assent or- refuse assent to any Demand or to reduce 
the amount specified therein, whether by w^y of a general reduction 
of tee total amount of the Demand or of the reductaon»or emission of 

specific item or items included- in it. 

48. The Dmiands as laid before tee Assembty- will^teereafter’be laid 
before the Council of State which will ! he empowered to re<^ire, ' if a 
motion to that effect is moved on< behalf of the (^vernment -and accepted, 
that any Demand which had been redkieed or rejected by the Assen^ly 
shall be brought before a Joint Session of both Chambers for final 
determination. 

"49. 'Proposals for appropriations of Revenues, if they relate to the 
Heads of Expenditure enumerated in this paragraph, will not be sub- 
mitted to the vote of either Chamber of the Legislature, but will be 
open to discussion in both Chambers, except in the case of the salary 
and allowances of tee Govemor^General and of expenditure required 
for tee discharge of the functions of tee Crown in, and arising out of, 
its rehitions with the Rulers of Zndian States. 

T%e “Heads’ of Expenditure referred to above are: — 

(i) Interest, Sinking Fund Charges and other expenditure relating 
to the raising, service and management of loans t ; expen- 
diture fixed by or under the Constitution Actf ; expen- 
diture required to satisfy a decree of any Court or ^an 
arbitral award ; 

^ii) The salary and allowances of the "GovemorTGeneralt ; of 
Ministersf ; of the Governor-General's Coimsellorsf ; of. the 
Financial Adviser t ; of Chief Commissioners t ; of the 
Govern or-General's personal and -secretarial ^stafp and of 
the staff of the Financial Adviser; 

(iii) Expenditure required for tee Reserved 3ilei:prtm€aits ;*5 for^the 
tescharge of tee functions of the’ Crown in cand ^arising ^mt 
of its relations with, tee Rulers<of Indbni^iStates ; *ot fior^tee 
discharge of the duties imposed rbyttee Constatetcon . Act -on 
a principal Secretary of State; 

(iv) The salaries and pensions (including pensions, payable to^teeir 
dependants) of Judges of the Federal or Supreme Court or 
of ^JtMicial Commissioners under ^tee Eedeaial ; 

and expenditure certified by the ^ GoVernoT>General 'after 
^ c^i^EB^ttetion wite his l^Si^ast^s a>s * required^ifor the expenses 
^sbf 0k>c^H>s ; 

as rt^ards Oefence expenditure paragraph 23 of Tntroductien. ^ ^ ** ^ ” 
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(v) Bscpeaditure required for. Excluded A^'^as aia^d Brr^ish 
Baluchistan ; 

(vi) Salaries and pensions payable to, or to the dependants of 
certain members of the Public Services and certain other sums 
payable to such persons (see Appendix VII, Part III). 

The Govenxor->G’eneral will be empowered to decide fbaalJy and 
conclusively, for aJLl purposes, any question whether a particular item of 
expenditure does or does not fall under any of the Heads Expenditure 
referred to in this paragraph. 

*50. At the conclusion of the budget proceedings the Governor- 
General will authenticate by his signature all appropriations, wbetii^ 
voted or those relating to matters enumerated in paragraph 49; the 
appropriations so authenticated will be laid before both Chambers of 
the Legislature, but will not be- open to discussion. 

In the appropriations so authenticated the Governor-General will be 
empowered- to include any additional amounts which he regards as 
necessary for the discharge of any of his special responsibilities, so, 
howev^, that the total amount authenticated under any Head is not in 
excess of the amount originally laid before the Legislature under that 
Head in the Statement of proposals for appropriation. 

The authentication of the Governor-General will be su6B.cient 
authority for the due application of the sums involved. 

51. The provisions of paragraphs 45 to 50 inclusive will apply with 
the necessary modifications to proposals for the appropriation of 
to meet expenditure not included in the Annual Estimates 
which, it J 0 Q.B»y, becoDG^ pecessary to incur during the course of the 
financial year. 


Procedure irk ihe P&deral legislature 

62. TJi^ procedure and conduct of business in each Chamber of th© 
^^^^lai^re.will lie regulated by rpleg to be ma^de, subject to the prcH* 
visits erf the Constitution Act, by each Chamber; but the Govern or= 
Qen^al v^ll 1^ empowered at his mscretion, after cOnsultS^tion with the 
ihresid^nt, oa* SpeaJeer, as the c%se may be, to make rules — ‘ 

(а) regulatang the procedure of; and the conduct of - business in, 

the Chamber in relation to matters arising out of, or affect-* 
ing, the administration of -the Beserved Dep^tmentg or any 
other special responsibdKties with which he is charged; and 

(б) prohibiting, save with the prior consent of the Governor- 

General given at his discretion, the discussion of, or the 
askings of; questions^ on.' — 

matters connected with any Indian State other than, 
a^pep^d by the Ruler of *th,e State in his Instrument of 
Accession as beingf Federal i subjects ; or 

(ii) any actipn of the Governor-General ^ taken^ in - his c^soretion 
in his relationshipr with a Governor ; or 

(fn) matter^ affecting ^relaticms- betweien^His^Mage^tyrOr tbe 
Governor-General and any foreign Prince. or #Btate& 

ev^nt of nonflSet* bet^asn a rule , so made by the Governor- 
Gfne;paL and-.any .rule^ made by the. Ohamber, the former will prevail 
a^, th^daift#r tp t^f r erf io^pusistBUcy, be void.^ 

♦ ott XBitroduliefcjkxia. 
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Emergency Powers of the Governor-General in relation to Legislation 

53. The Governor-General will be empowered at his discretion, ii 
at any time he is satisfied that the requirements of the Reserved 
Departments, or any of the ^‘special responsibilities’^ with which he 
is charged by the Constitution Act render it necessary, to make and 
promulgate such Ordinances as, in his opinion, the circumstances of the 
case require, containing such provisions as it would have been com- 
petent, under the provisions of the Constitution Act, for the Federal 
Legislature to enact. 

An Ordinance promulgated under the proposals contained in this 
paragraph will continue in operation for such period, not exceeding 
six months, as may be specified therein; the Governor-General will, 
however, have power to renew any Ordinance for a second period not 
exceeding six months, but in that event it will be laid before both 
Houses of Parliament. 

An Ordinance will have the same force and effect, whilst in operation, 
as an Act of the Federal Legislature; but every such Ordinance will 
be subject to the provisions of the^ Constitution Act relating to dis- 
allowance of Acts, and will be subject to withdrawal at any time by 
the Governor-General. 

54. In addition to the powers to be conferred upon the Governor- 

General at his discretion in the preceding paragraph, the Governor- 
General will further be empowered, if his Ministers are satisfied, 
at a time when the Federal Legislature is not in session, that an 
emergency exists which renders such a course necessary, to make and 
promulgate any such Ordinances for the good government of British 
India, or any part thereof, as the circumstances of the case require, CPn- 
taining such provisions as, under the Constitution Act, it would have 
been competent for the Legislature to enact. . 

An Ordinance promulgated under the proposals contained in this 
paragraph will have, while in operation, the same force and effect as 
an Act of the Federal Legislature, but every such Ordinance — 

(a) will be required to be laid before the Federal Legislature and 

will cease to operate at the expiry of six weeks from the 
date of the reassembly of the Legislature, unless both Cham- 
bers have in the meantime disapproved it by Resolution, 
in which case it wP* cease to operate forthwith; and 

(b) will be subject to the provisions of the Constitution Act 

relating to disallowance as if it were an Act of the Federal 
Legislature; it will also be subject to withdrawal at any 
time by the Governor-General. 


Provisions in the event of a breakdown in the Constitution 

55. The Governor-General will bo empowered at his discretion, if 
at any time he is satisfied that a situation has arisen which renders 
it for the time being impossible for the government of the Federation 
-to foe carried on in accordance with the provisions of the Constitu- 
tion Act, by Proclamation to assume to himself all such powers vested 
by law in any Federal authority as appear to him to be necessary 
'for the purpose of securing that the Government of the Federation shall 
be carried on effectively, 

. A Proclamation so issued will have the same force and effect as an 
Act of Parliament; will be communicated forthwith to a Secretary 
of State and laid before Parliament; will cease to operate at tfee 
expiry of six months unless, before the elxpiry of that period, it has 
been' aj^pmv^-by-Resoiut ions of both Houses of Parliament; and may 
at any time foe revoked by Resolutions, by both. Ifous^ ^f Parliament 



Chief Commissioners' Provinces 


56. Each of the Px*ovinces known as Bi'itish Paluchistan, IDelhl, 
Ajmer-Merwara, Coorg and the Andaman and ISTicobar Islands will be 
administered, subject to the provisions^ of the Constitution Act, by a 
Chief Commissioner who will be appointed by the Cover nor-Oeneral 
in his discretion to hold office during his pleasure. 

57. Special provision will be made for British Baluchistan, 
whereby the Cover no r-Ceneral will himself direct and control the 
administration of that Province, acting through the agency of the 
Chief Commissioner. 

58. Legislation required for British Baluchistan will be obtained in 
the following manner : — 

No Act of the Federal Legislature will apply to the Province 
unless the Governor-Ceneral in his discretion so directs, and in giving 
such a direction the Covernor-Ceneral will be empowered to direct 
that the Act, in its application to the Province, or any part thereof, 
is to have effect subject to such exceptions or modifications as he 
thinks fit. 

The Governor-Ceneral will also be empowered at his discretion 
to make Begulations for the peace and good government of British 
Baluchistan and will be competent by any Begulations so made to 
repeal or amend any Act of the Federal Legislature which is for the 
time being applicable to the Province. _Any such Begulation, on 
promulgation by the Governor-Ceneral in the official Gazette will 
have the same force and efiect in relation to British Baluchistan as 
an Act of the Federal Legislature, and will, like such Acts, be subject 
to disallowance by His Majesty in Council, 

The provisions of the preceding sub-paragraph will apply also to 
the Andaman and Nicobar Islands. 

59. In the Chief Commissioners' Provinces the Chief Commissioner 
will have all such executive power and authority as may be necessary 
^for the administration of the Province, and in the exercise of this 
power and authority he will (save in the case of British Baluchistan) 
be directly subordinate to the Federal Government. 

60 The composition of the Coorg Legislative Council, as existing 
immediately before the establisriment of the Federation, will continue 
unchanged, and special provisions will be made with regard to its 
legislative powers. 


Part II 

THE GOVEBNOBS' PBOYINCES 


The Provincial Executive 


61, A ^‘Governor’s Province" will be defined as meaning the 
presidencies of Bengal, Madras and Bombay, and the Provinces known 
as the United Provinces, the Punjab, Bihai^ the Cental Pr winces, 
Assam, the North- \Yest Frontier Province, Sind, and Qrissa.t 


regards Berar, see paragrapli 45 of the Intxoduction. 

* tThe hoondanes of the new Province of Orissa will be in accordance with the 
cf the Orissa Oommittee of 1933 (following 
dXwTwh^e this 4J«ers from that of the two members), except that the 
A^ncy the Parlahimedi and Jalantra Maliahs in the Oamam Agency will remain 

in the Mafdraa -Presidency. ' * 
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62. In a Governor's Province the executive authority will be 
exercisable on the King^s behalf by a Governor holding office during 
His Majesty’s pleasure. 

All executive acts will run in the name of the Governor. 

63. The Governor will exercise the i>owers conferred upon him by 
the Constitution Act as executive head of the Provincial Government, 
and such powers of His Majesty (not being powers inconsistent with 
the provisions of the Act) as His Majesiiy may be pleased by Letters 
Patent constituting the office of Governor to assign to him. In exercis- 
ing all these powers the Governor will Sipt in accordance with an 
Instrument of Instructions to be issued to him by the King. 

64. The draft of the Governor’s Instrument ol Instructions (includ- 
ing the drafts of any amendments thereto) will be laid before both 
Houses of Parliament, and opportunity will I>e provided for each 
House of Parliament to make to His* Maii^ty any representation 
which that House may desire for any amendment or addition to> or 
omission from, the Instructions. 

65. The Governor’s salary will be fixed b 5 ’ the Constitution-. 

and all other payments in respect of his personal allowances, or the 
salari^ and allowances of Ids jiersonal and secre^tarial will be 

hxed by Order in Council T none of these payments will tp 

the vote of the Legislature. 


Working of the Provincial Pxecutiw 

66- Por the purpose of aiding and advising the (Jovernar in* the 
exercise of powers conferred on him by the Constitution Act; for the 
government of the Province, except as regards matters left by law 
to his discretion and the administration of Excluded Areas, there 
will be a Council of Ministers. The Ministers will be chosen and 
summoned by the Governor and sworn as Members of the Councilj and 
will hold office during his pleasure. Persons appointed Ministers 
must be, or become within a stated period, members of the Provincial 
Legislature- 

67. In his Instrument of Instructions the Governor will be enjoined 
int&r alia to use his best endeavours to select his Ministers in the 
following manner, that is, in consultation with the person who, in 
his judgment, is likely to command the largest following in the Legis- 
lature, to appoint those persons (including so far as possible members 
of important minority communities) who will best be in a position 
collectively to command the confidence of the Legislature. 

68- The number of Ministers and the amounts of their respective 
salaries will be regulated by Act of^ the Provincdal Legislature, but 
until the Provincial Legislature otherwise determines their number 
and salaries vsrili such as the Governor determines, subject to limits 
to be laid down in the Constitution Act. 

mm salary of a Minister will not be subject to vaaciatiop dptring 
of offices. 

69, The Governor will whenever he thinks fit preside at. meetings., of 
his Council of Ministers. He will also b^ authorised, after cpiM^ta- 
t£on with ^ his Ministers, to make at his discretion any rujes^^. whi<3^ h® 
re^rards a® requisite to regulate the di^osal of* Gover 
ana,' the procedtire to be obseryed in its condttet,, and for 1^' taNaaa^f- 
nn^ipn to himself of all such information as he', 



*7a Irif tbe^ of' the' of^ a Province the 

Governor, will be declared to have a special responsibility in respect 
o|t- 

(a^ the prevention of any grave menace to the peace or tran- 
quillity of the Province or any part thereof; 

(6) the safeguarding of the legitimate interests of minorities; 

(c) the securing to the members of the Public Services of any 
rights provided for them by the Constitution and the safe- 
guarding of their legitimate interests; 

(d} the prevention . of ' commercial discrimination! ; 

(e).the protection of’ the rights of any In4ian State; 

(/) the administration of areas declared, ip accordance with 
provisions in that behalf, to be partially excluded areas; 

(g) securing the execution of orders law:fully issued by the 

Governor-General ; 

and the Governors of the ISForth-West Frontier Province and. ofT Sind * 
will in addition be respectively declared, to have^ a special respon- 
sibility in respect of— 

(h) any matter affecting the Governor’s responsibilities ^a%.Agi^nt 

to the Governor-General in the Tribal and other Trans- 
border' Areas; and’ 

(i) the administration of the- Sukkur Barrage. 

It, will be for the- Governor to deterpaine in his discretion whether 
any of the ‘'special responsibilities” here described are involved by any 
given circumstances. 

7^4 It in any case in which, in the opinion of the Governor, a 
jspecial’ responsibility is imposed upon hipiaf it appears to him, after 
considering such advicer as has, heep given to him, by his Ministers, 
that the dpe discharge * of - his, respppsibility so.reapire^ he will have 
full discretion to act. as he thinks, fit but in so acting hp will be 
guided by any directions, whicji contained in his liistrumept 

of Instructions. 

7^^ Hfie in taking' action, for the disd^arge of ’any special 

rfesponsil^illtjy qr id the e;^ciso of ’any discretion vested in, Mm- by 

Gcmstitutlon Abt; will act in accordance with sadi dixectiops, 
if any, not being directions inconsistent with anything in Ms Ifif^ue- 
tions/ be/ given to ham, by the. GoveriiaocrGenerak or w a 

principal’ SesKretery of State.. 

73. The Governor's Instrument’ oP lustructi^s wiir a( 3 Bordin^ 
cpntaiii ^'n'fer alia j^rovision on the following lines: — 

“Ip. matters,, th^.detefnii|]^tioiMof which is*by ^la-vr, 

your, discretion, relating, to the AdmW9tl’*ar 

tifm off Excluded. Areas,, it. is, Qur, wll, and, the^ 

you should act In exercise of the powers by law conferred 
upon you in such manner as you may judge right' apd 
expedient for the good government of *the Ptovinea, subj^, 
to snt^ directiemtia^ you from time 

from^ Unr on- frcflcn^^ cma# -olfe (Jar 

principal Secretaries of State. 

Initr^i^era^a^isiiagiomt of ^iyier.e£s:areiset of I p0Owei!»4sq(Dnf^.ed.upon 
foiS' tis©.;^ poipposee. of the govearnnient^ ofs tt^. Pre^u^e 
other those^ispeoified in j the preceding, pecagi:?aphf.it 

is Our will and pleasure that you should in the exercise 
ofi tiie? p^wera>bfa fa^ com^feti^dmpeaBityomjh^^ by the 

advice, of your ICinisters, unless so to be guided would, 
in your jud^ent, he incensSsteut with the^ fu^mept of 
your specxal’resspon^ibility for apy of^the^matters-in respeet 
df" which a special' responsibility is by law- conaaaiMt^^s!^ tp 
you* in which case it is Our will a«d^ ph^ure^^iwi*^y©^ 

also end ol para^rayh 47 of the IntroductiQh, 





3 ^ 


exercise of the powers by law conferred upon you in such 
manner as you judge requisite for the fulfilment ot your 
special responsibilities, subject, however, to such directions 
as you may from time to time receive from Our Govern or * 
General or from one of Our principal Secretaries of State’^ 

The Phovinciajl. Legislature 
' ’ General 

74- For every Governor’s Province there will be a Provincial 
Legislature, consisting, except in the Provinces of Bengal, the, United 
Provinces and Bihar, of the King, represented by the Governor, and 
of one' Chamber, to be known as the Legislative Assembly. 

. In the Pi'ovinces just named the Legislature will consist of His 
Majesty, represented by the Governor, and of two Chambers, to be 
known respectively as the Legislative Council and the Legislative 
Assembly. - - '' 

But provision will be made enabling the Provincial Legislature , at 
any time not less than ten years after the commencement of the 
Constitution Act — 

{a) where the Legislature consists* o£ two Chambers, to provide 
by Act, which both. Chambers separately have passed, and 
have cbhfil^med by a subsequent Act passed hot less than 
» two years later, that it shall consist of "one OhasmbOT instead 
of two Chambers and - ^ ^ ^ ~ 

(6) where the Legislature consists of one CJharnhef, to pi^eseiit 
an Address to His Majesty praying "that the Legislature 
may be reconstituted with two Chambers, and that * the 
composition of, and method of election to, the Upper 
Chamber may be determined by Order in Council. 

The Provincial Legislatures will be summoned to meet for the first 
time on dates to be specified by Proclamation. 

Every Act of a Provincial Legislature will be expressed as having 
been' ens^eted by the Governor, by and with the consent of the Legis- 
lative Assembly, or, where there are two Chambers, of both Chambers 
ol the Legislature. 

75. Power to summon and appoint places for tbs meeting of the 
Provincial Legislature, to prorogue it and to dissolve it, will be 
vested in the Governor at his discretion, subject to the requirement 
that it shall meet at least once in every' year, and that not more than 
twelve months shall intervene between the end of one session and the 
oonimeneement of the next. Where the Legislature consists of two 
Chambers power to dissolve the Chambers will be exercisable in rela- 
%ibn to either Chamber separately or to both simultaneously. 

' , 'The, CkxVernor will also be empowered to summon the Legislature 
|or the! purpoise of addressing it. 

. 76. Each Legislative Assembly will continue for five years, and each 
Legislative Council, where such a Council exists, for seven years, unless 
sooner dissolved. 

, 77. In the case cf a Province having a Legislative Council a Member 
of the Council of Ministers will have the right to speak, but not to 
vote, in the Chamber of which he is not a member, , 

TKe Composition of the Provincial legislature 

78. The Legislative Assembly of each Governor’s Province will 
consist of the number of members indicated against that^ Province in 
Appendix III, Part I, who will be elected in the manner indicated 
in the same Appendix. 

79* A member of a Provincial Legislative Assembly will be required 
to be at least 25 years of age and a British subject or a subject of an 
Indian State. * - ' - . - . ^ ^ j ? 
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80. The Legislative Councils of Governors' Provinces will consist of 
the number of members indicated in Appendix III, Part II, who will 
be elected, or nominated by the Governor, as the case may be, in the 
manner indicated in the same Appendix. 

81. A member of a Provincial Legislative Council will be required 
to be at least 30 years of age and a British subject or a subject of 
an Indian State. 


82. Appropriate provision will be made for the filling of vacancies 
in a Provincial Legislature on the lines proposed for the Federal 
Legislature paragraphs 28 and 31). 


83. Every member of a Provincial Legislature will be required 
to make and subscribe an oath or affirmation in the following form 
before taking his seat: — 

^^I, A.B., having been . a member of this 

nommated Assembly 

solemnly swear (or affirm) that I will be faithful and bear 
true allegiance to His Majesty the Eling Emperor of 
India, His heirs and successors, and that I will faith- 
fully discharge the duty upon which I am about to 
enter." 


84. The following disqualifications will be prescribed for member- 
ship of a Provincial Legislature: — 

(а) the holding of anj?- office of profit under the Crown other 

than that of Minister ; 

(б) a declaration of unsoundness of mind by a competent Court; 

(c) being an undischarged bankrupt; 

{d) conviction of the offence of corrupt practices or other 
election offences ; 

(e) in the case of a legal practitioner, suspension from practice 
by order of a competent Court; 
but provision will be made that this and the last preceding 
disqualification may be removed by order of the Governor 
in his discretion; 

(y) having an undisclosed interest in any contract with the 
Provincial Government; provided that the mere holding 
of shares in a company will not by itself involve this 
disqualification- 

85. A person sitting or voting as a member of the Provincial 

Legislature, when he is not qualified for, or is disqualified from, mem- 
bership, will be made liable to a penalty of in respect 

of each day on which he so sits or votes, to be recovered in the High 
Court of the Province by suit initiated with the consent of a principal 
Law Officer of the Provincial Government. ? 

86. Subject to the rules and Standing Orders of the Legislature 
there will be freedom of speech in the Provincial Legislature. No 
person will be liable to any proceedings in any Court by reason of his 
sp^ch or vote, or by reason of anything contained in any official 
Beport of the proceedings. 

8*7. In so far as provision is not made by the Act itself for the 
following matters connected with elections and electoral procedure, 
they will be prescribed by Order in Council under the Act: — . 

(a) the qualifications of electors; 

(b) the delimitation of constituencies; 

(c) the method of election of representatives of communal and 

other interests; 

(<i) the filling of casual vacancies; and 

(c) other matters ancillary to the above; 

with* provision that Orders in Council framed fov th§se 
purposes shall be laid in draft for a stated period before 
each Hc^e of Parliament- 



I?b3fj BQLSutters 'wjitla , tjaje , cou.diiJsQt’' o^ el^fciQiifS "tiJ-e 

P;Fovin(Mal Legislature other tb^an the ajj^we eagh Bxpvaiwia^ I^is^aturg 

wall be euE^powered to make provisional Act* Buts until ^ t^ Eiov:i33,cnal 
Legislature otherwise determines, eawstiug^ lawa or rules> ipcludin^^ the 

•w ® T , » Ji ; 4.1^^ Vv '»+ 1 -imT m e riTVI AT1+. P.fMriniTit 
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hcations or adaptations to be made by Order m Council as may be 
required in order to adapt tbeir provisions to th^ requirenaents at the 
new- Constitution. 


JLe^i$lafiv^ Proc^d-v^ve' 


Notej — ^T he folloT>?ing paragraphs r^ls^ting to legisl^i,ve prpcedpre are, 
with the exception of ' p^Uj^aph 91, framed; for the sal^ oi 
brevity, to apply to pnicjBwmepfa^ P-rovin^ial / Liegislatures. Suit- 
aMe modincation of these provisions, for- the..purp^ of adapting 
them to Legislatures whicii are bica^e?:^ would; of raurse, 
be made. In particular, provision would* be. miade that in 
a bicameral Legislature, Bills (other than Money BBls, which 
will be initiated in the Legislative Assemhl 3 >;) wa.ll be intro- 
duced in either Chamber. 


83. The Governor will, be. eir^weared aj^, hisv diseap^tisom bu^, subject 
to the provisions of the Constitution Act aud^ tp. hi^* i^striment of 
Instructions, to assent in His Haiesty/s name to a Bill .which ,1^ been 
passed by the Provincial Legislature, or to withhold Ins as^ot, or to 
reserve the Bill for the con^4er.ation» of " the* But 

hrf^ire takin&^aW of these will be : QPWi tp* the. Getvernor 

to remit a Bill to the Legislature, with r^uesting its 

reapn.sideration in whole or in p^art, together with su^. amendments, 
if any, as he may recommend. 


]Ski Bill will become law unless it has. been passed, b^y- the. I^egislative 
A^isemWy, with , or. with<^t ameaidment, and- 1^ l^en. assented to by 
the Governor, or in cases where the Constitution A^t so provides, by 
the Governoir-General; in the case of a Bill reserved for the considera- 
tloniof the Governor-General, the Bill will not become W until 
G^iVernor-General (or* if the Governor-General reserves the Bill, His 
Mkjesty in Council) has signified his assent. 

ait Wblen. at B^l is reserved % a Governor fort the epnsiderati^ of 
theiGoJV^rnor-aeneral, the Governor-Genearal will be ^^owered &t:,h:^s 
disar^i^m, but subject to the» provis?-QrPB of the- Ck^titut|.on Act and 
b^ bds* Instrument of Instructions, to. a#smt , in* Ma^tVrS 

or to withhold his assenb, or- to r^s^ve. the for* the 

signification of the King’s pieas^ye*. wall also b^ emppwere^, if 

kftbujks fit. before taking; aay of, -yiese ^rses, to return t^e Bill 
to* tb^^QpTserjipir with clire<^io.iis, i^; shall; l>e_ remitted' te,t^ lie^s- 

- wjtb., a,- Message tp tfie effeot mdipafted 

iiegi?l5^rs will tk^u reconsider _;®e Bill' and if^it-is 
Main pas^d -with or -without amendiment it wtjT be presented* 
tp the, Gcpvernor-General for his consideration. 

Jfy a*, tbehf end ef six?n«>n;ti»- frcpn- the- ^te, qn, wl^icl?, a„ is 

presented' tQnthe*fGowrnoafvGi^ueral, , tj^ neq^tp^ 

assents to it nor reserves it for the si^ificatmn of. the King, s .pleasure, 
nor returns it to the Governor, the Bill will lapse* 


9 Cic Ai». Agt as^ffliteid tq by tjie. GnYi^nw o,r. by. the . Gnveri^r- 
Qovernor -will -within t-welve months be subj^pt to , disa.Up’w^ance by His 
Majesty in CSouncil. 

91. In the case of a, KBOvinoe . hayip^j % I.^sJptiv^.&Ufli<fil, the 
(^sssernoiSt -will be empo-wered, in any case in -which a E^-'pwSsed by 
M»ulM«nb6rltas,noff,'-witlriji threo- bs« 0 »* passed by 
other, either witlmut amendments^ car witff' a^reeds? amendments, to 
suuunon the two Chambers to meet itt a * J ofint* 3ed8i4^ ^ fSB^ the purpose 
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of reaching a decision on the Bill. ’The members present at a Joint 
Session will deliberate and vote • together upon the Bill in the form 
in which it * finally left the Chamber in which it was introdueed and 
upon amendments, if any, made therein by one Chamber and not agreed 
to by the other. Any such amendments which are afirmed by a 
majority of the total number of the members voting at the Joint 
Session will be deemed to have been carried, and if the Bill, with the 
amendments, if any, so carried, is afiirmed by a majority Of the 
members voting at the Joint Session, it shall be taken to have been 
duly passed by both Chambers. 

'.In the case ofra Mojaey Bill, or in cases where, , in. the Governor's 
opinion, a decision on the Bill cannot, consistently with the fulfil- 
ment of any of his ^‘special responsibilities’^, be deferred, the Governor 
will be empowered at his discretion. to summon a Joint Session forth- 
with. 

92. In order to enable the Governor to discharge the '‘special 
responsibilities” imposed upon him, he will be empowered at his 
discretion— 

»(a) to present, or cause to be presented, a Bill to the ' Legislature, 
with a . Message that it is essential, having regard to any 
of his "special responsibilities” that any Bill so presented 
should become law before a date specified in the Message ; 

^ and 

(h) to ^declare by Message introspect of any Bill already intro- 
duced inr the -Legislature that it should, for similar reasons, 
become law before a stated date in the lorm specified in the 
Message. 

Tf, before the date speciified, a Bill Which is the subject of such ja 
Message is not passed, or is not passed in the form specked, as i the 
case may be, the Governor will be empowered at his discretioffi .to 
enact it as a Governor’s Act, either with or without any amendments 
made by the Legislature, diter receipt of his Message. 

'A ‘Governor's - Act so enacted will have the same force and efiect 
as ^aai'Act'c^ftfce *Bioviai€ial L^islature and ^ twill be subject .fo the 
sa»e " req«irrrotnf©nts in r^pect<oLthe Governor-Generars assent and to 
disallowance * in the ’same' ananner as- am Act of the Provincial Legrisla- 
ture, hut the Governor’s competence to legislate under this provision 
will -not. esctend beyond the competence of the Provincial .Legislature 
as defined by the Constitution. 

93. It will ’be made dear, by the -ea^acting words of a Governor’s 
A6t, Which will ^ be dieting isfoed from the enacting words of an 
ordinary Act (see paragraph 74), that Acts of . the . former description 
are -enacted on the Gcfvernor’s own 'responsibility. 

94 Provision will also be made empos^ring the Governor, in any 
caeie in which 'he ccHUsiders f that a Bill introduced or .proposed for 
introkfuCfcion, “Or any clausc^ thereof, or ianv^ amendment to^a Bill moved 
or proposed, would aSect'the d^charge of his "special responsibility” 
fer*iybe»paievc®ition of any? grave menace to the peace or tranquillitv 
ofrl^^PiiWWce, .ta^dire^^ that ►the ’Bill, felause .or amendment shall 
TKytlb^'feHb^iprocc^e^^ with. 


' PT’OC&duTe with regard » rgj3tO$^% 

95. A recommendation of the Governor will he .required lor apy 
pipehpQsaLin.the Provincial Legislature |pr the imposition of taxation, 
4@r i*he.ap.prwrAation of public* revenues,* oi:> any * the 

public debt .of t the « Province or Electing or >hinposii 0 g awy 
public' xeyep^es.’* 

96 The Governor will cause a statement of * the -estfm^ed ®r#5®e!®0eiR 
and expenditure of the Province, together with 'a ^atement 


*CompaT« 45** cbskI ,, thereto 
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posals for the appropriation of those revenues, to be laid in respect 
of every financial year before the Provincial Legislatnre, and where 
the liCgislature consists of two Chambers, before both Chambers. 

The statement of proposals for appropriation will be so arranged 


(a> to distinguish between those proposals which will, and those* 
which will not {see paragraph 98), be submitted to the vote 
of the I/egislature and amongst the latter to distinguish 
those which are in the nature of standing charges (for 
example, the items in the list in paragraph 98 marked t) ; 
and 

ih) to specify separately those additional proposals (if any), 
whether under the votable or non-votable Heads, which the 
Governor regards as necessarv for the fulfilment of any 
of his '^special responsibilities^’. 

97. The proposals for the appropriation of revenues, other than 
proposals relating to the Heads of Expenditure enumerated in para- 
graph 98 and proposals (if any) made bv the Governor in discharge 
of his special responsibilities, will be submitted, in the form of 
Hemands for Grants, to the vote of the legislative Assembly. The 
Assembly will be empowered to assent, or refuse assent, to any Demand 
or to reduce the amount specified therein, whether bv way of a general 
reduction of the total amount of the Demand or of the reduction or 
omission of any specific item or items included in it. 

98. Pronosals for appropriations of revenues, if they relate to the 
Heads of Expenditure enumerated in this paragraph, will not be sub- 
mitted to the vote of the Legislative Assembly, but, except in the case 
of the Governor’s salary and allowances, will be open to discussion iri 
fche Assembly. 

The Heads of Expenditure referred to above are: — 

{%) Interest, Sinking Fund Charges and other expenditure 
relating to fche raising, service and management of loanst ; 
expenditure fixed^ bv or under the Constitution Actt ; 
expenditure required to satisfy a decree of any Court or 
an arbitral award ; 

(?V) The salary and allowances of the Governorf : of Ministerst ; 
and of the Governor’s personal or secretarial staff; 

{Hi) The salaries and pensions (including pensions payable to 
their dependants') of Judges of the High Court or Chief 
Court or Judicial Commissionersf ; and expenditure certi- 
fied by the Governor, affcer consultation with his Ministers, 
as required for the expenses of those Courts ; 

{iv) Expenditure dehitable to Provincial revenues required for 
the discharge of the duties imposed by the Constitution 
Act on a principal Secretary of State ; 

(^) The salaries and pensions payable to, or to the dependants 
of, certain members of the Public Services and certain other 
sums* payable to such persons (see Appendix Til, Part IIT)^ 

The Governor will be empowered to decide finally and conclusively 
for all purposes any question whether a particular item of expenditure 
does, or does not, fall under any of the Heads of Expenditure referred 
in this paragraph. 

'^"=^99. At the conclusion of tl^e budget proceedings the Governor will 
^alithentioate by his signature all appropriations, whether . yoted or 
those relating to matters enumerated in paragra]Dh 98; the apjiropria* 
tion -so authenticated' will be laid before the Legislature, but will fiat 
open to discussion. , 


*See paragraph 39 of Iisbtcodu^tloxi 
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In the appropriations autHenticated the Governor will be enipower=^ 
ed to include any additional ainounts which he regards as necessary 
for the discharge of any of his special responsibilities, so, however, 
that the total amount authenticated under any head is not in excess 
of the amount originally laid before the Legislature under that head 
in the statement of proposals for appropriation. 

The authentication of the Governor will be sufficient authority for 
the due application of the sums involved. 

100. The provisions of paragraphs 95 to 99 inclusive will apply with 
the necessary modification to proxjosals for the appropriation of 
revenue to meet expenditure not included in the Annual 'Estimates 
which it may become necessary to incur during the course of the 
financial year. 

101. Provision will be made that until the Provincial Legislature 
otherwise determines by a decision in support of which at least three- 
fourths of the members have voted, no proposal for the reduction 
in any Province (other than a reduction pro^-rata with the general 
educational grant-in-aid) of an existing grant-in-aid on account of 
the education of the Anglo-Indian^ and domiciled European com- 
munity will be deemed to have received the consent of the Legislatux*e 
unless at least three-fourths of the members have voted in favour of 
the proposal. 


Trocedure in the Juegislatxore 

102. The procedure and conduct of business in the Provincial Legis- 
lature will be regulated by rules to be made, subject to the provisions 
of the Constitution Act, by the Legislature. But the Governor will be 
empowered at his discretion, after consultation with the President or 
Speaker, as the case may be, to make rules regulating the proceduxe^of , 
and the conduct of business in, the Chamber or Chambers in relation 
to matters arising out of, aJBEeeting, any ‘^special responsibility"^ 
"With which he is charged by the Constitution Act. 

In the event of conflict between a rule so made by the Governor 
and any rule made by a Chamber of the Legislature, the former will 
prevail and the latter will, to the extent of the inconsistency, be void. 


Emet^gency Powers of the Governor in relation to Ziegislalio'ri . 

103. The Governor will be empowered at his -discretion, if at any 
time he is satisfied that the requirements qf any, of the '^special 
responsibilities"’ with which he is , charged by the Constitution .Act 
rfjnder it necessary, to make and promulgate such Ordinances as, in his 
opinion, the circumstances of the case require, containing such Provi- 
smns as it would have }ieexx competent, under the provisions of "the 
Oohstitution Act, iox the Provincial Legislature to enact. 

An Ordinance promulgated under the proposals contained ih this 
paragraph 'v^ill continue in operation for such period, not eisceeding 
six months, as ’may be specified therein; the Goverhox will, however, 
have the power to renew' any Ordinance for a second period^ not 
exceeding six' months, but in that event it will be laid before *bo#i 
Houses of Parliament- ^ ^ I 

An Ordinance will have the same force and eflect, whilst in dp^a- 
tion, as an Act of the Provincial Legislator^ but every sudh Ordin- 
ance wijl be subject to the provisions of the Constitution Act .xelati]% 
to disallowance of Acts and will be subject to withdrawal at any tmie 
by' the. Governor. ^ 

104. In addition to the powers to be conferred tL]^on the Gdverhfer 

at his discretion in the preceding paragraph, the’ Governor will further 
be 'empowered, if his Ministers are- satisfied, at any time. the 

Legislature, is* not in session, that an emergency exists which refiners 

a course- 'necessary,' to make arid any such Ordinamoes 
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for the ^ooxi goy^rument of the «Proviace or any part thereof ^the 
cxrcuxnstances of the case require, containing ^ach provisions as, under 
the Const itution, Act, dt would have heen. competent .for the IjegisJjature 
to enact. 

An Ordinance promulgated under the ^proposals contained in this 
paragraph will have, while in operation, the same force and e:ffect as 
an Aet of the Provincial XtegisLature, but ev^y whh Ordinance — 

(а) will be required to he laid, before ^the Provincial Legislature 

and will cease to operate at the expiry of six weeks from 
the date of the reassembly of the Legislature unless in the 
meantime the Legislature (or both Chambers, where two 
Chambers exist) has disapproved it by Resolution , in which 
ease it will cease to operate forthwith; and 

(б) will be subject to the provisions of the Constitution Act 

relating to disallowance ^ as if it "were an Act of the Pro- 
vincial Legislature; it will a^o vbe jsub ject t to .withduawal 
^at any time by the Governor, 

^JpTovisio9%s in the a b^e€^hdo*u7i iitt the ^ (J 

1^5. ^he Governor will ‘be empowered at hie ^discretion, if at any 
Mme he is satisfied that a isituation has arisen^ which renders it for »the 
time being impossible for the government of the Province ,to%he« carried 
on in accordance with the provisions of the Constitution Act, by Pro- 
clamation to assume to -himself all SRch ' vested by law in any 

Provincial authority as appear to him to be necessary for the purpose 
of .securing that the governmentfpf afeall on 

effectively. 

A Proclamation so issued will ^ have then same foree ,^jad # p^s 

lan lAct of Parliament ;wilhhec!OjBani^nioated foP?thwi-th toithe^ G^ll^^aier- 
JGbeneral *and to a *Seepetairy of »State jand Laid .befQ^Porrli#meaa^;-=^W 
iceaiee to operate at .the expiry df six w>nths unless ^befoisei the. 
of ' that period it hsMS been approved by Resolutions of • both -Honses of 
Parliament; and may at any time be revoked by Resolution of .both 
Houses ,jof Parliament. 


jSa^lndect Areas 

106. His Majesty will be empowered to direct by Order in Council 
that any, area within a Province is to be an “Excluded Area’^ or a 
^'Partially Excluded Area^’, and by subsequent Orders in * Council to 
revoke or vary any such Order. 

,107. In respect of Partially Excluded Areas, fhe Governor will be 
declared to have a special responsibility (^see paragraph 70). 

JPhe Governor will himself direct and control the administration 
of auy.iarea in a Province for the time being declared to be an 
^Excluded Area. 

108. Legislatton^required, whether .for «Exclu dad Areas * pr iJPa^tiaPv 
^©sicluded .Areas, will be obtainedrin the ^ f pllp'^ii^Lg manner: — 

^Moj-Aetj of thefEederal Xt^islatore or? ofrthe ProviiBcfal Legislature 
will .s^^ly to ^n area unless ‘?the -^ISBOisie^nor in ^his ^ diserejtdonu^^ 

direets,iiandiiia^ivinig sueh^a^ direo^^nv^^ G(QCS?^r^Qr|willt*ere33gLj^ 
to direct -jMiat the Act, dnjits applieatio n? to f the .or .to any- SP^^” 
fied part thereof is to have effect subject to suchr-exq^pl^^s^pr 
A^atipns as he, thinks fit. 

ri^he f "Governor will jalso ke * empowered at his discretion to mysfe 
far t the rpteace ;and .#gia©d .^gover nment ^ of , any ..area , is 

■lier'tlie^iEae'Jbein^an^xcln^d Area or a Partially 

will be competent by any Regulation so made to repeal^ior^Tlumondr any 
pAet of the ^Federal Legislature ior of the Provincial Legislatip:e , wjbich 

ffor the time heing, applicable to the area in ^uestipn- 
^ Regulations mede iunder-tbis paio^vision ?will 
itobtho' Gk«sernGfcr?G£!nepaliawif^ilLnot ‘:hav^4(^ect,4fnnti 
-feoiibheim ; :hmt^ >wk€SQ 
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the same force and effect as an Act of the Legislature mad© applicable 
to the area by direction of the Governor, and will be subject to dis- 
allowance in the same manner as a Provincial Act, but will not be 
subject to repeal or amendment by any Act of the Provincial or of the 
Federal Legislature. 

109. Pules made by the Governor in connexion with legislative 
procedure will contain a provision prohibiting the discussion in the 
Provincial Legislature of, or the asking of questions on, any matter 
arising out of the administration of an Excluded Area, and enabling 
the Governor, at his discretion, to disallow anv resolution or question 
regarding the administration of a Partially Excluded Area. 


Part III 

PELATTONS BETWEEN THE FEDEPATION AND THE 

FEDEPAL UNITS 

Powers the Federal Legislature a-ntd of Provincial 

Legislatures 

110. It will be outside the competence of the Federal and of the 
Provincial Legislatures to make any law affecting the Sovereign or 
the Poyal Family, the sovereignty or dominion of the Crown over any 
part of British India, the law of Hritish nationality, the Army Act, 
the Air Force Act, the Naval * Discipline Act and the Constitution 
Act (except, in the case of the last mentioned Act, in so far as that 
Act itself provides otherwise) 

111. The Federal Legislature will, to the exclusion of any Provincial 
Legislature, have power to make laws for the peace and good govern- 
ment of the Federation or apy part thereof with respect to the matters 
set out in Appendix VI, List I.* 

Laws so made will be operative throughout British India* but, in 
the States which have acceded to the Federation only in so far as the 
Puler of the State has by his Instrument of Accession accepted the 
subject with which the law is concerned as a Federal subject. Federal 
laws will be applicable to British subjects and servants of the Crown 
within any part of India and to all Indian subjects of Kis Majesty 
outside India The FedeVal Legislature will also be empowered to make 
laws regulating the discipline of His Majesty^s Indian Forces, in so 
far as they^ are not subject to the Army Act, the Air Force Act, or the 
Naval Divscipline Act, which will be applicable to those Forces wherever 
they are serving. 

112. A Provincial Legislature will, to the exclusion of the Federal 
Legislature, have power to make laws for the peace and good govern- 
ment of the Province or any part thereof wdth respect to the matters 
set out in Appendix VI, List IL 

113. Nothing in paragraph 111 or 112 will operate to debar the 
Federal Legislature, in legislating for an exclusively federal subject, 
from devolving upon a Provincial Government or upon any officer of 
that Governrnent, the exercise on behalf of the Federal Government 
of any functions in relation to that subject- 1 


' *^Notb, — T he lists contamed in this Appendix are illustrative only, and d® not purpenNi 

to he either exhaustive or final m their allocations 

tNoTB^T^Any cost which falls m virtue of this provision on any Provincial Govern- 
ment, and which that Government would not otherwise have incurred, will be home 
by ^ the Federal Government. In the- event of disagreement as to the" atraennt or 
incidence of any charges so involved the question will he referred for decision <whioh 
will he, final) of an arbitrator to he apheinted by the Chief Justice of the "Federal 
Court 


2 $ 
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114, The Federal !Legislature and the Provincial Xiegislatures will 
have concurrent powers to make laws with respect to the matters set 
out in Appendix VI, hist III, but laws made by Provincial hegisla- 
tures under these powers will be^ C 9 nfined in their operation to the 
territories of the Province The intention of providing for this con- 
current field is to secure, in respect of the subjects entered in the List 
referred to in this paragraph, the greatest measure of uniformity which 
maj^ be found practicable, but at the same time to enable Provincial 
Legislatures to make laws to meet local conditions. 

The Federal Legislature will not in respect of the subjects contained 
in List_ III be able to legislate in such a way as to impose financial 
obligations on the Provinces. 

In the event of a conflict between a Federal law and a Provincial 
law in the concurrent field, the Federal law will prevail, unless the 
Provincial law was reserved for, and has received, the assent of the 
Governor-General. The Federal Legislature will have no power to 
repeal or amend a Provincial law to which the Governor-General has 
thus assented, save with the prior sanction of the Governor-General. 

115, Xt is intended that the three lists of subjects indicated in 
Appendix VI shall be as exhaustive as is reasonably possible. But it 
has been found on examination that it is not possible to enumerate 
every subject of a local and private character with regard to which 
the legislative power can appropriately rest with the Provinces only. 
It is accordingly proposed to include in the Provincial List a general 
power to legislate on anv matter of a merely local and private nature 
in the Province not specifically included in that List and not falling 
within List I or List _ III ; but in order to provide for the possibility 
that a subject which is in its inception of a merely local or private 
character may subsequently become of all-India interest, it is pr^ 
posed to make tbat power subject to a right of the Governor-General 
in his discretion to sanction general legislation by the Federal Legi% 
lature on the same subject-matter. 

Provision will also be made enabling either the Federal Legislature 
or any Provincial Legislature to make a law with respect to a residual 
subject, if any, not falling within the scope of any of the three lists, 
by means of an Act to the introduction of which the previous sanc- 
tion of the Governor-General, given at his discretion, has been obtained, 
and to which (in the case of a Provincial Act) the assent of the 
Governor-General has been declared. 


116. The Federal Legislature will be empowered, at the request 
of two or more Provinces, to pass a law which will be operative in 
tlmse Provinces and in any other Province which may suhseoueptly 
&Qop'6 it -on a suliiect wliicli "would otlieTwis© tall wi'fcliiii "the Iftgisla'fciv© 
competence of a Pro-vdnce only. Such a Federal Act will be subject, 
regards any Province to wbieb it applies, to subsequent amend- 
ment or repeal by the Legislature of that Province. 


» ^ provision of a law of a State is in- conflict with an 

^Sislature regulatinac any subject which the Ruler 
OX that ofete has by his Instrument of Accession accepted as a Federal 
subj-rot, the Act of the Federal Legislature, whether passed before 
ot bMbt the making of the law of the State, will prevail. 


. minimise uncertainty of law and opportunities 

.“^^Sa^on as to the ^ validity of Acts, provision will be made 
limiting the period within which an Act may be called into questioh 
on the ground that exclusive powers to pass such legislation were 
vested in a Legislature in India other than that which enacted itr 
&nd ^enabhng a subordinate Court before which the validity of an 
A^ IS called in question on that ground within the time limit tc^ 
rrfer the question to the High Court of a Province or State for its 
decismuj and also enabling the High Court pf a Province or* States 
to rc’quire a su^rdlxisle C^urt tosf maJul s re^^reaoOia. 
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119. The consent of the Governor-General given at his discretion, 
will be required to the introduction in the Federal Legislature of 
legislation which repeals or amends or is repugnant to any Act of 
Parliament extending to British India, or any Governor-GeneraTs or 
Governor's Act or Ordinance,* or which affects any Department 
reserved for the control of the Governor-General, or the coinage and 
currency of the Federation, or the powers and duties of the Federal 
Beserve Bank in relation to the management of currency and exchange, 
or religion or religious rites and usages, or the procedure regulating 
criminal proceedings against European British subjects. 

120- The consent of the Governor-General, given in his discretion 
will be required to the introduction in a Provincial Legislature of 
legislation on such of the matters enumerated in the preceding para- 
graph as are within the competence of a Provincial Legislature, 
other than legislation which repeals, amends or is repugnant to a 
Governor’s Act or Ordinance^ ; or which affects religion or religious 
rites and usages. The introduction in a Provincial Legislature of 
legislation on these latter subjects will require the consent of the 
Governor of the Province given in his discretion. 

121. The giving of consent by the Governor-General or any Governor 
to the introduction of a Bill will be without prejudice to his power 
of withholding his assent to, or of reserving, the Bill when passed ; 
but an Act will not be invalid by reason only that prior consent to 
its introduction was not given, provided that it was duly assented 
to either by His Majesty, or by the Governor-General or Governor, 
as the case may be. 

122. The Federal Legislature and the Provincial Legislatures will 
have no power to make laws subjecting in British India any British 
subject (including companies, partnerships or associations constituted 
by or under any Federal or Provincial law), in respect of taxation, 
the holding of property of B.ny kind, the carrying on of any profes- 
sion, trade, business or occupation, or the employment of any servants 
or agenls, or in respect of residence or travel within the boundaries 
of .the Federation, ’to any disability or discrimination based upon 
his religion, descent, caste, colour or place of birth ; but no law will 
be deemed to be discriminatory for this purpose on the ground only 
that it prohibits either absolutely or with exceptions the sale or 
mortgage of agricultural land in any area to any person not beloiig- 
ing to some class recognised as being a class of persons engaged in, 
or connected with, agriculture in that area, or which recognises the 
existence of some right, privilege or disability attaching to the 
members of a co m munity by virtue of some privilege, law or custom 
having the force of law. 

A Federal or Provincial law, however, which might otherwise be 
void on the ground of its discriminatory character will be valid if 
previously declared by the^ Governor-General or a Governor, as the 
case may be, in his discretion, to be necessary in the interests of the 
peace and tranquillity of India or any part x.hei'eof , j: 

§123. The Federal Legislature and the Provincial Legislatures will 
have no power to make laws subjecting any British subject domiciled in 
the United Kingdom (including companies, etc., incorporated or con- 
stituted by or under the lav's of the United Kingdom) to any dls- 


Goyernor-Oendral's or aovemor'a Ordinance lor the purpose ol this paragraph 
means an Ordinance as described in paragraphs 53 and 103, 

trhis relates only to an Ordinance of the kind described In paragrat>h 105. 
stWiMiCut a qimlrfleation of. this kind, legislaticfti such as, e g., the Indian Criminal 
Gi'rlbe^ . Ac|t,^ wotild be invalid-ated iby provisions of this paragraph. 

^ A< question which will require separate conalderaMon arises with r^ard to the 
registratiop. in India of medical ^practitioners registered in the tJnit^ Kingdom A 
Bill -Which has an importaiat bearing' ' oh* tMs question iw at present under consideration 
tn the Indian KegisdSature. 

SS A 
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ability or discrimination in the exercise of certain specified rights, 
if an Indian subject of His Majesty, or a company, etc., constituted 
by or under a Federal or Provincial law, as the case may be, would 
not in the exercise in the United Kingdom of the corresponding right 
be subject in the United Kingdom to any disability or discrimina- 
tion of the same or a similar character. The rights in question are 
the right to enter, travel and reside in any part of British India; 
to hold property of any kind : to carry on any trade or business in, 
or with the inhabitants of, British India ; and to appoint and employ 
at discretion agents and servants for any of the above purposes. 

Provision will be made on the same lines for equal treatment on a 
reciprocal basis of ships I'egistered respectively in British India and 
the United Kingdom. 

124. An Act of the Federal or of a Provincial Legislature, however, 
which, with a view to the encouragement of trade or industry, autho- 
rises the payment of grants, bounties or subsidies out of public funds 
"will not be held to fall within the terms ^ of the two preceding para- 
graphs by reason only of the fact that it is limited to persons or 
companies resident or incorporatejd in India, or that it imposes on 
companies not trading in India before the Act was passed as a con- 
dition of eligibility for any such grant, bounty or subsidy,^ that the 
company shall be incorporated by or under the laws of British India, 
or conditions as to the composition of the Board of Directors or as 
to the facilities to be given for training Indian subjects of His 
Majesty. 


Administrative Relations between the Federal Government and 

THE Units 

delations with the 'ProvinccB 

125. It will be the duty of a Provincial Government so to exercise 
its executive power and authority, in so far as it is necessary and 
applicable for the purpose, as to secure that due effect is given within 
the Province to every Act of the Federal Legislature which applies to 
that Province: and the authority of the Federal Government will 
extend to the giving of directions to a Provincial Government to that 
end. 

The authority of the Federal Government will also extend to the 
giving of directions to a Provincial Government as to the manner in 
which the latter’s executive power and authority shall be exercised in 
relation to any matter which affects the administration of a Federal 
subject. 

126, The Governor-General will be empowered in his discretion 
to issue instructions to the Governor of any Province as to the manner 
in which the executive power and authority in that Province is to be 
exercised for the purpose of preventing any grave menace to the peace 
and tranquillity of India or any part thereof. 


Relations with the States -meTnhers of the Federation 

IST.^ It will be the duty of the Ruler of a State to secure that due 
effect is given within the territory of his State to every Act of the 
Federal Legislature which applies to that territory. 

t ~ VSS% The Governor-General will be empowered and, if the terms 
of any State’s Instrument of Accession so provide, will be required 
to make agreements with the Ruler of any State for the carrying 
^ut in that State, through the agency of State authorities, of any 
Federal purpose. But it will be a condition of every such agreement 
that the Governor-General shall be entitled, by inspection or otherwise, 
to, ^txsfy himself , that an adequate , st^nd^ird of admimsteation is 
maintained. , r , , 
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129. The Governor-General will be empowered in his discretion to 
issue general instructions to the Government of any State-member of 
the Federation for the purpose of ensuring that the Federal obliga- 
tions of that State are duly fulfilled. 


Financial Poi\ers and Delations.* ** 

Property y Contracts and. Suits. 

130. All legal proceedings which may be at present instituted by or 
against the Secretary of State in Council will, subject to the reserva- 
tions specified below, be instituted by or against the Federal Government 
or the Government of a Governor’s province as the case may be. 

131. All property in India which immediately before the date of 
the establishment of the Federation was vested in His Majesty for 
the purposes of the government of India will continue to be vested in 
His Majesty, but for the respective purposes of the Federal Govern- 
ment and the Governments of Governors’ Provinces, and will, subject 
to any special provisions which may be made in relation to Railways, 
be allocated between the Federal and the Provincial Governments 
accordingly. Property vested in His Majesty for purposes of the 
government of India which are outside the Federal and Provincial 
spheres will not be affected by this allocation. 

Appropriate provision will also be made with regard to property 
outside India vested in His Majesty for the purposes of the govern- 
ment of India. 

132. Existing powers of the Secretary of State in Council in relation 
to property allocated under the preceding paragraph and in relation 
to the acquisition of property and the making of contracts for 
purposes of government which are not outside the Federal and Pro- 
vincial spheres will be transferred to and become powers of the 
Governor-General of the Federation and Governors of the Provinces 
respectively. All contracts, etc., made under the powers so transferred 
will be expressed to be made by the Governor-General or the Governor, 
as the case may be, and may be executed and made in sucH manner 
and by such persons as he may direct, but no personal liability will 
be incurred by any person making or executing such a contract, 

133. The Secretary of State will be substituted for the Secretary of 
State in Council in any proceedings instituted before the commence- 
ment of the Act by or against the Secretary of State in Council. 

134. Rights and liabilities arising under any Statute or contract 
in existence at the commencement of the Act, including existing 
immunities from Indian income-tax in respect of interest on sterling 
loans issued or guaranteed by the Secretary of State in Council, will 
be maintained and any remedies which, but for the passing of the 
Act would have been enforceable by or against the Secretary of State 
in Council, will after the commencement of the Act be enforceable 
by or against the Secretary of State; and all obligations arising 
under any such Statute or contract which imposed a liability on the 
revenues of India will remain a liability on all the revenues of India 
whether Federal or Provincial. 

135. Money required to meet any judgment or award given against 
the Secretary of State will, in the first instance, be a charge on the 
revenues of the Federation with the right of recovery by the Federal 
Government, where necessary and appropriate, from provincial 
revenues. The Secretary of State will have power to secure the 
implementing of any judgment or award obtained against him. 

*See also paragraphs 45—51 and 95—100 for the legislative procedure with regard to 

dn»m 3 ial proposals. 



Salt. 

Federal 
Excises. 
Export Duties. 


Duties on 
property 
passing on 
death (other 
than land). 
Taxes on 
mineral rights' 
and on 
personal 
capital (other 
than land). 

Terminal taxes 
on railway, 
ymter, or 
air borne 
goods and 
passengers, 
and taxes on 
railway tickets 
and goods 


334 - 

Allocation of Revenues* 

Note . — ^Legislative powers in relation to taxation and raising of 
revenue will be defined by the legislative schedules in Appendix VI 
(see in particular items 34—37 and 49—54 of List I, and 66 and 67, with 
Annexure, of List II). 

136. Revenues derived from sources in respect of which the Legis- 
lature of a Governor’s Province has exclusive, or concurrent, power 
to make laws will be allocated as provincial revenues. 

Revenues derived from sources in respect of which the Federal 
Legislature has exclusive power to make laws ^will be allocated as 
Federal revenues; iDut in the cases specified in the following para- 
graphs the Federation will be empowered or required to make assign- 
ments to Provinces or States from Federal revenues. 

137. The Federal Legislature will be empowered to assign to Pro- 
vinces and States in accordance with such schemes of distribution as 
it may determine the whole or any part of the net revenues derived 
from any one or more of the sources specified in the margin; in the 
case, however, of export duties on jute or jute products^ an assign- 
ment to the producing units will be compulsory, and will amount to 
at least 50 per cent, of the net revenue from the duty, 

138. The net revenues derived from the sources specified in the 
margin wiih be assigned to the Governors’ Provinces. The Federal 
Legislature will, in each case, lay down the basis of distribution 
among the Provinces, but will be empowered to impose and retain a 
surcharge on such taxes for Federal purposes. 


stamp duties 
wMch axe l^e 
subject of 
legislation by 
tbe Indian 
De^lature 
at tbe date of 
federation. 


i^axeson ^ 
income (otber 

aspicuituial 
Income) except 
taxes on the 
income of 
companies. 


139. A prescribed percentage not being less than 60 per cent, nor 
more than 75 per cent, of the net revenues derived from the sources 
^>ecified in the margin (exclusive of any "surcharges imposed by the ' 
Provinces, and of revenues derived from taxes on the official emolu- 
mmts of Federal officers or taxes on income attributable to Chief 
Commissioners’ Provinces and other Federal areas) will be assigned 
on a prescribed basis to the Governors’ Provinces. 

Provision will be made enabling this arrangement, with such modL 
fications as may be found necessary, to be extended to any State- 
member of the Federation which has agreed to accept Federal legisla- 
tion regarding the taxes on income referred to in the margin as 
applying to the State. 

For e^h of the first three years after the commencement of the 
Constitution Act, however, the Federal Government will be entitled to 
retain in aid of federal revenues out of th<» moneys Ivhich would other- 
wise be assigned to the Provinces (the amount distributed to the 
Provinces being correspondingly reduced) a sum to be prescribed and 
|or each of the next seven years a, sum which is in any year less 



oiifiLn that retained in the previous year by an amount equal to ontr- 
eighth of the sum originally prescribed. But the Oovernor-General 
will be empowered in his discretion to suspend these reductions in 
whole or in part, if after consulting the Jb'ederal and Brovinciai 
Ministers he is o± opinion that their continuance for the time being 
would endanger the financial stability of the h'ederation. 

140. Legislation concerning any of the forms of taxation mentioned 
in the three preceding paragraphs which directly alfects any revenues 
assigned to the Provinces unaer those paragraphs will require the 
previous consent of the Governor-Oeneral given in his aisoretion 
after consultation with the Federal and Provincial Ministers. 

141. The Federal Legislature will have power to impose surcharges 
for Federal purposes on taxes on income (otJtier than agricultural 
income;, no part of the proceeds of which will be assigned to Governors^ 
Provinces (or other Units). While such surcharges are in operation, 
each fcState-member of the Federation (unless it has agreed to accept 
f ederal legislation regarding taxes on income as applying to tne 
{State) will contribute to Federal revenues a sum to be assessed on a 
prescribed basis. But States will not be required to contribute any 
counterpart to the special addition to taxes on income imposed in 
September 1931, if and so long as those additions are still being 
imposed ; though the latter will in other respects be deemed to be 
Federal surcharges. 

142. The powers of the Federal Legislature in respect of the imposi- 
tion of taxes on the income or capital of companies will extend, but 
not until the expiry of ten years from the com m encement of the 
OonstitutJon Act, to the imposition of taxes on companies in any 
State-member of the Federation. Any taxes so imposed will, if any 
State so elects, be collected directly from the State by the Federal 
Government and not from the company. 

143. Any assignment or distribution of revenues from Federal sources 
to State-members of the Federation will be subject to such conditie^a 
as may be laid down by Act of the Federal Legislature for the purpose 
of .efEeoting adjustments” in resjject of any special privilege or immu- 
nity of a hnanoial character enjoyed by a State- 

144. Provision will be made for subventions to certain Governors' 
Provinces out of Federal revenues of prescribed amounts and for 
prescribed periods* 

145. ^'Prescribed" in the above paragraphs means prescribed by His 
Majesty by Order in Council, and the draft of the Orders will be 
laid before both Houses of Parliament for appro vaL 


Sorrotoiitg Powertf* 


146. The Federal Government 'v^ill have power to hori^ow for any 
of the purposes of the Federation upon the security of Federcd 
revenues within such limits as may from time to time be hxed by 
Federal law. [9 and 10 Will. Ill c. 44, sections 75 and 86, which 
necessitates the existing East India Loans Acts procedure in relation 
to Indian sterling borrowing, will cease to have effect. 

147. The trustee status of existing India sterling loans will be 
maintained and will be extended to future sterling Federal loans. 

148. The Federal Government will be empowered to grant loans 
t®^ or to guarantee a loan by any Governor's Province or State* 
member of tiie Federation on such terms and under such conditions 
as it may prescribe. 
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' 140. The Government of a Governor's Province will have power 
to borrow for any provincial purpose on the security of provincial 
revenues^ within such limits as may from time to time be fixed by 
provincial., law, but the consent of the Federal Government will be 
required if either (a) there is still outstanding any part of a loan 
made or guaranteed by the Federal Government or by the Governor- 
General in Council before the commencement of the Constitution Act; 
or {h) the loan is to be raised outside India. 


Qeneral^ 

150. Provision will be made securing that Federal and Provincial 
revenues shall be applied for the purposes of the government of India 
alone- 


Pam IV. 

THE JUDIOATUHE- 

The FEBBBAii Court. 


151. The Federal Court will consist of a Chief Justice and not less 
than Judges, together with such further Judges hot 

®^ 5 P®®ding _ as His Majesty may from time to time, 

after considering any Address Jrom the Federal Legislature submitted 
to him by the Governor-General, think fit to appoint. 

u ^ ustice and Judges of the Federal Court will be appointed 

by His Maje^y and will hold office during good behaviour:., , 
t^iure of office of any Judge will ceaee on his attaining the age 
of 62 years; and any Judge may resign his office to the Governor- 
General. 

1^. The salaries, pensions, leave and other allowances of Judges of^ 
the Federal Court will be fixed by Order in Council But neither the 
V rights in respect of leave of absence or pension 

will be liable to be varied to his disadvantage during his tenure of office. 

„ 153- A person will not be qualified for appointment as a Judge’ of the^ 
Federal Court unless he — 

(d). has been for at least five years a Judge of a Chartered High 
Court; or 

(&) has been for at least five years a Judge of a State Court in 
India and was, at the date of his appointment as such, 
qualified for appointment as a Judge of a Chartered High 
Court; or 

('c,) has been for at least five years a Judge of any Court, other 
. than a Chartered High Court, and was at tlxe date of his 
appointment as such, qualified for appointment as a Judge 
of a Chartered High Court; or 

^ is Barrister of England or Horthem Ireland, or a Member of' 
the Faculty of Advocates in Scotland, of at least 15 years^ 
standing; or 

. (a> has been for at least 15 years an Advocate or Pleader ef 

High Court or of two or more High Courts in succession. 

The Federal Court will sit at Helhi and at sueh oiAmr cm 

if any, the Chief Juetiae, with the approval of ihh 'Governor^ 
Gener^^ from time to time appoints. 
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155. The Federal Court will have an exclusive original jurisdiction 
in — 

(i) any mattei* involving the interpretation of the Constitution 
Act or the determination of any rights or obligations arising 
thereunder, where the parties to the dispute are — 

(a) the Federation and either a Province or a State ; or 
(&) two Provinces or two- States, or a Province and a State ; 

(ii) any matter involving the interpretation of, or arising under, any 
agreement entered into after the commencement of the 
Constitution Act between the Federation and a Province 
or a State, or between two Provinces, or a Province and a 
State, unless the agreement otherwise provides. 

A matter brought before the Federal Court under the provisions of 
this paragraph will be heard in the first instance by one Judge or such 
number of Judges as may be prescribed by rules of Court, and an Appeal 
will lie to a Full Bench of the Court constituted of such number, not 
being less than , of Judges as may be determined in the 

same manner. 

156. The Federal Court will have an exclusive appellate jurisdiction 
from any decision given by any High Court or any State Court, so far 
as it involves the interpret aticm of the Constitution Act or of any 
rights or obligations arising thereunder. No appeal will lie under this 
provision, except with the leave of the Federal Court or of the High 
Court of the Province or State or unless in a civil case the value of the 
subject-matter in dispute exceeds Rs. 

157. An appeal to the Federal Court will be by way of Special Case 
on facts stated by the Court from which the appeal is brought. The 
Federal Court may on application for leave to appeal require a Special 
Cause to be stated, and may return a Special Case so sitated for a further' 
statement of facts. 


158. An appeal will lie without leave to the King in Council from a 
decisipp Fed^al Court in any matter involving the interpretation 

of the Constitution Act, but, subject alw-^ys to the grant of speciayeave 
by. His Majesty, in any other ca^ only by leave of the Federal Court, 
unless the value of the subject-matter in dispute exceeds Rs. 


159. There will be no appeal, whether by special leave or otherwise, 
direct to the King in Council against any decision of a High Court in 
cases where, under the Constitution Act, an appeal lies to the Federal 
Court, either as of right or by leave of the Court. 

160 The process of the Federal Court will run throughout^ 
Federation, and within those territories all authorities, civil and judi- 
cial, will be bound in any place within their respective girisdictions to 
^cognize and enforce the process and judgments of the Federal Court; 
Ind all other Courts within the Federation will be boxmd to recognize 
decisions of the Federal Court as binding upon themselves. 

161 The <3(»overnox-General will be empowered, in his, discretion, ^ 
refer to the federal Court, for hearing and consideration, any justiciable 
matter which he considers of such a nature and such public importance 
tha^ it is expedient to obtain the opinion of the Court upon it. 

1 ,162. Broyision will be macte conferring on the Federal Court power ^ 
similar to those enjoyed by High Courts, Court to 

r^edies: and the Court will be empowered, with the approval 
'Governor-General, to make rules of Court regulating t^ ^ 

fte Court, including the fees to^be charg^ in respect of 

proceedings in the Court. ' 
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The Supreme Court 


163. Provision will be made enabling the Federal Legislature to 
establish a Supreme Court of Appeal for British India with a jurisdic- 
tion not exceeding that indicated in the following paragraphs and to 
confer on it powers to grant remedies, to regulate procedure and to 
prescribe fees similar to those enjoyed by a High Court : 

But the introduction of any Bill promoted for this purpose will 
require the previous sanction of the Governor-General given at his 
discretion. 

164. The President and Judges of the Supreme Court will be 
appointed by His Majesty and will hold office during good behaviour. 
The tenure of office of any Judge will cease on his attaining the age 
of 62 years ; and any Judge may resign his office to the Governor-General. 

The provisions relating to the qualifications for^ appointment of 
Judges will be the same as in the case of the Federal Court, and, as 
in the case of that Court, the salaries, pensions, leave and other allow- 
ances of the Judges will be regulated by Order in Council- 

165. The Supreme Court will be a Court of Appeal froni the High 
Courts in British In^a, whether established by Letters Patent or 
otherwise. 

166. Appeals to the Supreme Court in civil cases will be subject to 
the provisions now applicable to appeals to His Majesty in Council, 
including appeals by special leave, but power will be reserved to the 
Federal Legislature to limit the right of appeal, so far as it depends on 
the vahie of the subject-matter in dispute, to cases in which the value 
exceeds a specified amount not being less than Bs. 10,000 (the existing 
limit in the case of appeals to the King in Council). 

Appeals in criminal cases will lie only where a sentence of death hafi 
b*3en passed or where an acquittal on a criminal charge has been reversed 
by a High Court, and also where leave to appeal has been given by the 
Supreme Court on consideration of a certificate by a High Court that 
the case is a fit one for a further appeal. 

167- On the establishment of the Supreme Court, a direct appeal 
from a High Court to His Majesty in Council in either a civil or a 
cpraminal ease will be barred. An appeal from the Supreme Court to 
His Majesty in Council will he allowed! in civil cases only by leave of 
the Supreme Court or by special leave. In criminal cases no appeal will 
be allowed to BQis Majesty in Council, whether by special leave or 
otherwise. 


The Provihoial High Courts. 

168- The exi^^ting High Courts established by Letters Patent, uauaUy 
known a«s tbe Chartered High Courts, will be maintained. 

16Q- The Judges of High Courts will continue to be appointed by 
His Majesty and will hold office during good behaviour. The tenure odf 
office of any Judge will cease on his attaining the age of 62 years and 
any Judge ^ may resign his office to the Governor-General. 

170. The qualifications for appointment as a Chief Justice or Judge 
Will remain as at present, but the existing provision, which requires that 
OTe--gurd of the Judges of a Court must be barristers or members of 
the Faculty of Advocates in Scotland and that one-third mui^ he 
meonbers of the Indian Civil Service will be abrogated. 

qiialified to be a Juc^e 'will Jbe .el|gjj>je for appointment 



171. The salaries, pensions, leave and other allowances of Judges of 
the High Courts will be regulated by Order in Council. But neither the 
salary of a Judge nor his rights in respect of leave of absence or pension 
will be liable to be varied to his disadvantage during his tenure of 
ojESLce. ^ 

172. The power to appoint temporary additional Judges and to fill 
temporary vacancies in the High Courts will be vested in the Oovernor- 
General in his discretion. 

173. Subject to any provision which may be made by the Federal 
Legislature or by any Provincial Legislature within their respective 
spheres, as determined by the provisions of paragraphs 111, 112 and 
114, the High Courts will have the jurisdiction, powers and authority 
vested in them at the time of the commencement of the Constitution 
Act. 

174. His Majesty will be empowered to establish additional 
Chartered High Courts as required, and the Governor- General will, as 
at present, have power to transfer areas from the jurisdiction of one 
High Court to that of another, and to authorise a High Court to exercise 
jurisdiction in parts of British India not included within the local 
limits of its jurisdiction, and in .respect of British subjects in parts of 
India outside British India, 

175. The Federal Legislature will have power to regulate the powers 
of superintendence exercised by High Courts over subordinate Courts 
in the Province, 


Part? V. 

THE SECBETABY OF STATENS ADVISERS. 

176. After the commencement of the Constitution Act the Council of 
India as at present constituted will cease to exist. But the Secretary 
of State will be empowered to appoint not less than three, nor more 
than six, persons (of whom two at least must have held office for at 
least ten years under the Crown in India) for the purpose of advising 
l^im. 

177. Any person so appointed will hold office for a term of five years, 
w in not be eligible for reappointment, and will not be capable, while 
holding his appointment, of sitting or voting in Parliament. 

178. The salary of the Secretary of State's advisers will be £ 
a year, to be defrayed from monies provided by Parliament, 

179. The Secretary of State will determine the matters upon which 
he will consult his advisers, and will be at liberty to seek their advice, 
either individually or collectively, on any matter. But so long as a 
Secretary of State remains the authority charged by the Constitution 
Actr with the control of any members of the Public Services in India 
(b^ paragraph 187) he will be required to lay before his advisers, and 
to obtain the concurrence of the majority of them to, any draft of rules 
which he proposes to make under the Constitution Act for the purpose 
of regulating con<litions of service, and any order which he proposes 
to make upon an appeal admissible to him tmder the Constitution Act 
from any such member. 


, Part VT. 

THE PUBLIC SERVICES. 

General. 

180. Every person employed under the Grown in India wdll be given 
* full indemnity against civil e^nd driminal procee^ngs in respect of all 
mts before the commencement of the Constitution Act dene in good 
Eaith and done or purported to be done in the execution of his duty. 
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181. Every person employed in a civil capacity under the Grown in 
India will hold office during His Majesty’s pleasure, but he will not be 
liable to dismissal by any authority subordinate to the authority by 
whom he was appointed; or to dismissal or reduction without being 
given formal notice of any charge made against him and an opportunity 
of defending himself, unless he has been convicted in a criminal court 
or has absconded. 


PEBSONS APPOINTEiD BY THE SECRETARY OP STATE IN COUNCIL BEFORE THE 

COMMENCEMENT OF THE CONSTITUTION ACT, AND PERSONS TO BE APPOINTED 

BY THE Secretary of State thereafter. 

182. Every person appointed by the Secretary of State in Council 
before the commencement of the Constitution Act will continue to enjoy 
all service rights possessed by him at that date oi will receive such 
compensation for the loss of any of them as the “Secretary of State may 
consider just and equitable. The Secretary of State will also be em- 
powered to award compensation in any other case in which he considers 
it to be just and equitable that compensation should be awarded. 

A summary of the principal existing service rights of persons 
appointed by the Secretary of State in Council is set out in Appendix 
VII, Part I.* These rights will be in part embodied in the Constitution 
Act and in part provided for by rules made by the Secretary of State. 

tl83. The Secretary of State will ^after the commencement of the 
A'jt make appointments to the Indian Civil Service, the Indian Police and 
the Ecclesiastical department. J The conditions of service of all persons so 
appointed, including conditions as to pay and allowances, pensions, 
and discipline and conduct, will be regulated by rules made by the 
Secretary of State. It is intended, that these rules shall in substance 
be the same as those now applicable in the case of persons appointed 
by the Secretary of State in Council before the commencement of the 
Act. 

184. Every person appointed by the Secretary of State will continue 
to enjoy all^ service rights existing as at the date of his appointment, 
or will receive such compensation for the loss of any of them as the 
Secretary of State may consider just and equitable. The Secretary of 
State will also be empowered to award compensation to any such 
person in any other case in which he considers it to be just and equitable 
that compensation should be awarded. 

18& The Secretary of*^tate will be required to make rules regulating 
the number and character of civil posts to be held by persons appointed 
by the Crown, by the Secretary of State in Council or by the Secretary 
of State, and prohibiting the filling of any post declared to be a reserved 
post otherwise than by the appointment of one of those persons, or the 
keeping vacant of any reserved post for a period longer than three 
months without the previous sanction of the Secretary of State or save 
under conditions prescribed by hina. 


^ *TI^ rights referred to in items 14, 15 and 16 of this Appendix will be extended to 
persons appointed by the Secretary of State in Council before the commencement of the 
Constitution Act and to persons appointed by the Secretary of State thereafter, serving 
under the Federal Government, the Governor-General being substituted for the Governor. 

t Under existing conditions the personnel required for External Affairs and for con- 
ducting relations with the States belong to a common department — ^the Indian Foreign 
and Political Department. After the commencement of the Constitution Act, the latster 
will be under the Viceroy and their recruitment will be controlled by Hia Majesty's 
Government. The personnel of the Department of External Affairs will be under the 
Governor-General, who will himself direct and control that Department. The method 
oif recrultoaient to it has net yet been determined by His Majesty's Government } For 
some " time at any rate, it may, for practical reasons, be found desirable tV mafee the 
two Departments interchangeable. 

tSee also end of paragxa^hr 1% of In^oductlon. 
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186. Conditions in regard to pensions and analogous rights will be 
regulated in accordance with the rules in force at the date of the 
Constitution Act and the Secretary of State will have no power to make 
any amending rules varying any of these conditions so as to affect 
adver^ly the pensions, etc., of any person appointed before the 
variation is made. An award of pension less than the maximum pension 
admissible will require the consent of the Secretary of State. 

Claims in respect of pensions will be against the Federal Govern- 
ment only; it will be for the Federal 'Government to make any necessary 
adjustments with the Provinces. The pensions of all persons appointed 
before the commencement of the Constitution Act will be exempt from 
Indian taxation if the pensioner is residing permanently outside India. 
The pensions of persons appointed by the Secretary of State or by the 
Crown after that date will also be exempt from Indian taxation if the 
pensioner is residing permanently outside India. 

187. The existing rule-making powers of the Secretary of State in 
Council will continue to be exercised by the Secretary of State in respect 
of persons appointed by the Secretary of State in Council or to 'be 
appointed by the Secretary of State until His Majesty by Order in 
Council made on an Address of both Houses of Parliament designates 
another authority for the purpose. Any rule made by the Secretary of 
State will require the approval of the Secretary of Statens Advisory 
Council, unless and until both Houses of Parliament by resolution 
otherwise determine. 

188. Provision will be made whereby any person appointed by the 
Crown who is or has been serving in India in a civil capacity and any 
person who, though not appointed by the Secretary of State in Council 
before the commencement of the Constitution Act or by the Secretary 
of State after its commencement, holds or has held a post borne on the 
cadre of the Indian Civil Service may be given such of the rights and 
conditions of service and employment of persons appointed by the 
Secretary of State in Council or by the Secretary of State, as the 
Secretary of State may decide to be applicable to his case. 

189. A statement of the- vacancies in, ^.ncl the recruitment mad© to, 
the Services and Departments to which the Secretary of State wiP 
appoint after the commencement of the Constitution Act will be laid 
annually before both Houses of Parliament. 

At the expiration of five years from the commencement of the 
Constitution Act, a statutory enquiry will be held into the question of 
future recruitment for those Services, except the Foreign Department 
and the Ecclesiastical Department. The decision on the results of this 
enquiry, with which the Governments in India concerned will be 
associated, will rest with His Majesty’s Government, and be subject 
to the approval of both Houses of Parliament. 


PteKSONS APPOINTED OR TO BE APPOINTED OTHERWISE THAN BY THE SECRETARY 

OF State in Council or the Secretary of State. 

190. The Federal and Provincial Governments respectively will 
ap^int, and subject to the following paragraphs, determine the con- 
ditions of service of all persons in the Eederal and Provincial services 
other than persons appointed by the Crb-vrn, by the Secretary of State 
in Council, or by the Steen^Mry of State- 

191. Every person in those Services at the commenaement of the 

Constitution Act will continue to enjoy all service rights existing as at 
that, dajbe. A summary, of the .pjirinmpal existing rights is set out in 
Appendix VII, ^Part, JI. . . 
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192. No person appointed by an authority other than the Secretary 
of State in Council who was serving in India in a civil capacity before 
the commencement of the Constitution A.ct will have his conditions of 
service in respect of pay, allowances, pension or any other matter, 
adversely affected, save by an authority in India competent to pass such 
an order on the 8th March, 1926, or with the sanction of such authority 
as the Secretary of State may direct. 

193. No rule or order of the Federal or a Provincial Government 
affecting emoluments, pensions, provident funds, or gratuities, and no 
order upon a memorial will be made or passed to the disadvantage ol 
an officer appointed to a Central Service, Class I, or to a Provincial 
Service, before the commencement of the Act, without the personal 
concurrence of the Governor-General or the Governor, as the case may 
be* No post in a Central Service, Glass I, or any Provincial Service 
shall be brought under reduction, if such reduction would adversely 
affect any person who, at the commencement of the Constitution Act, 
was a member of those services, without the sanction of the Governor- 
General or the Governor, as the case may be, or, in the case of any 
person appointed by the Crown or by the Secretary of State in Council, 
of the Secretary of State. 

194. Every person, whether appointed before or after the commence- 
ment of the Constitution Act, who is serving in a civil capacity in a 
whole-time permanent appointment, will be entitled to one appeal 
against any order of censure or punishment, or against any order 
affecting adversely any condition of service, pay, allowances, or pension, 
or any contract of service, other than an Order made by the Federal 
Government in the case of cj66.cers serving under the control of that 
G'overnment or an order made by a Provincial Government m the case 
of officers serving under the control of Provincial Governments. 


Public Service Commissions. 

195. There will he a Federal Public Service Commission and a Pro- 
vincial Public Service Commission for each Province , but by agreement 
the same Provincial Commission will be enabled to serve two or more 
Provinces jointly, 

196. The members of the Federal Public Service Commission will be 
appointed by the Secretary of State, who will also determine their 
number, tenure of office, and conditions of service, including pay, allow- 
ances, and pensions, if any. The Chairman at the expiration of his 
teirm of office will be ineligible for further office under the Crown in 
India ; the other members will be eligi» ie for appointment as Chairman 
of the Federal Commission or as Chairman of a Provincial ’Commission, 
and their eligibility for oth^^r appointments under the Crown in India 
will be subject to regulations made by the Secretary of State. 

19^. The members of a Provincial Public Service Commission will be 
appointed by the Governor, who will also determine at his discretion 
their number, tenure of office, and conditions of service, including pay, 
allowances, and pensions, if any. The Chairman at the expiration of 
Hs term of office will be ineligible for further office under the Crown in 
Indi% save as Chairman or member of the Federal Public Service Com- 
The other members will be' digible for appointihent as 
Chairman or members of the Federal Comtnission or any Pnevinoial 
Cbmmission, and their eligibility for other appointments under the 
down in India will be subject to regulations made by the Governor. 

198. The emoluments of the members of all , Public Service Cdi^- 
missions will not be subject to the vote of fee Lej^islaturest ' ^ ^ ^ ^ 
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199. The Federal and Provincial Public Service Commissions wiil 
conduct all competitive examinations for appointments to Federal and 
Provincial Services respectively. The Governments will be required 
to consult them on all matters relating to methods of recruitment, on 
appointments by selection, on promotions, and on transfers from one 
service to another, and the Commissions will advise as to the suitability 
of candidates for such appointments, promotions or transfers. 

200. The Federal and Provincial 'GVivernments will also be required, 
subject to such exceptions (if any) as may be specified in regulations 
to be made by the Secretary of State or a Governor, as the case may 
be, to consult the Public Service Commissions in connection with all 
disciplinary orders (other than an order for suspension) afiecting” persons 
in the Public Services in cases which are submitted to the Governments 
for orders in the exercise of their original or appellate powers; in 
connection with any claim by an ojBSicer that a Government should bear 
the costs of his defence in legal proceedings against him in respect of 
acts don^ in his official capacity; and in connection with any other class 
of case specified by regulations made from time to time by the Secretary 
of State or a Governor, as the case may be. But no regulations made 
b^ a Governor will be able to confer powers on a Provincial Oommission 
in relation to any person appointed by the Secretary of State without 
the assent of the Secretary of State, or in relation to any other person 
who is not a member of one of the Provincial Services, of the Governor 
General. 

201. The Federal and Provincial Governments will be empowered to 
refer to the appropriate Commission for advice any case, petition, or 
memorial, if they think fit to do so ; and the Secretary of State will be 
empowered to refer to the Federal Commission any matter relating to 
persons appointed by him on which he may desire to have the opinion 
of the Commission, 


Pam VII. 

TRANSITORY PROVISIONS. 

*202. The Constitution Act, though treating the Federation as a 
whole, will contain provisions enabling the Provincial Constitutions, for 
which it provides, to be brought into being, if necessary, before the 
Constitution as a whole comes into being. Transitory provisions, also 
to be included in the Constitution Act, will enable in that event tem- 
porary modifications to be made in the provisions of the Constitution 
Act for the purpose of continuing the existence of the present Indian 
Legislature, of removing the limit to the number of Counsellors whom 
the Governor-General may appoint, of placing the administration of all 
departments of the Central GVDvemment under the Governor-General’s 
exclusive control, and of suspending the operation of the provisions 
relating to the Council of Ministers. Broadly stated, the effect of these 
transitory provisions will be that the executive of the Central Govern- 
ment, though necessarily deprived of much of its present ralige of 
authority in the Provinces, would for the time being be placed in sub- 
stantially the same position as that occupied by the Governor-General 
in Council under the existing Act. 


paragraph akoidd he read in x^lation to paragraphs 12 and 15 of the 
IttfcrcMillcfcKMl. 
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APPENDIX I, 


Composition of ani> Metkob of Election to the Bbittsh India Side of tiif 

Fbdebal Council of State, 

{See 'paragrajglh 18 of the Introdvction and •paragraph $6 of the "Proposalsf) 

The British India «€ats in the Council of State will he filled in^ the 
following manner : 136 seats will be filled by election by means of the single 
transferable vote by the members of the Provincial Liegislatures, the number 
of seats elected by each being as follows ; — 

Madras, Bombay, Bengal, United Provinces, Punjab and 

Bihar . . . . . . . . . . . . 18 each. 

~ Central Provinces (with Berar)* . . , , . . . , 8 

Assam, North West Frontier Province, Sind and Orissa . . . . 5 each. 

In Provinces where there is an Upper Chamber, its members will parti- 
cipate jointly with the members of the Provincial Assembly for the purpose 
of election to the Council of State. 

Indian Christian, Anglo-Indian and European members of the Provincial 
Uegislatures will not be entitled to vote in the elections for the above-mentioned 
seats m the Council of State. Ten non-Provincial communal seats will be 
reserved in the Council of State, 7' for Europeans, 2 for Indian Christians, 1 for 
Anglo-Indians, these seats being filled by election by three electoral colleges, 
consisting respectively of the European, Indian Christian and Anglo-Indian 
members of the above-mentioned Provincial Xaegislatures, voting for the 
European and Indian Christian seats being by the method of the single trans- 
ferable vote. 

One seat each will be provided in the Council of State for Coorg, Ajmer, 
Delhi and Baluchistan. Members of the Coorg L«egislatnre will elect to the 
Coorg seat. Special provision will be made for election in the other three of 
these Chief Commissioners' Provinces. (It may be necessary to resort 
to nomination in the case of Baluchistan ) 


of Introduction. 
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APPENDIX II 


pEDERAri Assembly : British Ijstdia Side 
[See paragra'ph 17 of the IntrodvcUon and 'paragra'ph 29 of the P?\>posats ) 

The British India side of the Federal Assembly -will be composed as shown 
in the annexed table. The constituencies will all be provincial, except for the 
four seats shown in the table as non-provincial. 

Election to the seats allotted to the Sikh, Muslim, Indian Christian, Anglo- 
Indian and European constituencies will be by voters voting m separate 
communal electorates. All qualified voters vrho are not voters in one o-f these 
constituencies will be entitled to vote in a general constituency. 

Seats will be ‘'reserved” for the Depressed Classes out of the general seats 
to the extent indicated in the table. Election to these seats will be by joint 
electorates in plural-member constituencies, subject to the following procedure : 
All members of the Depressed Classes registered in the general electoral roil of 
a constituency will form an electoral college, which -will elect a penal of four 
candidates belonging to the Depressed Classes for each of such reserved seats 
by the method of the single vote, and the four persons getting the highest 
number of votes in such primary election will be the only candidates for elec- 
tion by the general electorate qualified for the reserved seat. 

Election to the woman’s seat in each of the provinces to which one is 
allocated will be by the members of the Provincial Eegislature voting by means 
of the single transferable vote. 

The special seats allotted to Commerce and Industry will be filled by 
election by Chambers of Commerce and other similar associations 

The special seats allotted to Landholdeis will be filled by election in spec'al 
landholders’ constituencies. 

The special seats allotted to T^abour will be filled from non-communal consti- 
tuencies; the electoral arrangements have still to be determined. 


T 
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Composition of Federoi Assembly [BriHdt India side). 
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APPENDIX III 


Pakt I 

ProvinoidL Legislative Assemblies 

{See 'paragraph ^9 of Introduction and paragraph 78 of the Pioposals.) 

1. Seats in the '^i«.lative A'ssemblies in the Governors^ Provinces will be 
allocated as shown in tfxe annexed table (page 348). 

2. Election to the seats allotted to Muliammadan, European and Sikh con- 
stituencies will be by voters voting in separate communal electorates covering 
between them the whoJe area of the Province (apart from any portions which 
may in special cases be excluded from the electoral area as “backward"). 

3. All qualified electors, who are not voters either in a Muhammadan, S.kh, 
Indian Christian (see paragraph 5 below), Anglo-Indian (see paiagraph 6 
below) or European constituency, will be entitled to vote in a general consti- 
tuency. 

4. Seats will be reserved for the Depressed Classes out of the general seats 
to the extent indicated in the- table. Election to these seats will be by joint 
electorates, in plural member constituencies, subject to the following procedure : 
All members of the Depressed Classes registered in the general electoral roll of 
a constituency will form an electoral college which will elect a panel of four 
candidates belonging to the Depressed Glasses for each of such reserved sea s 
by the method of the single vote, and the four persons getting the highest 
number of votes in such primary election shall be the only candidates for elecuion 
by the general electorate who are qualified for the reserved seats. 

5. Election to the seats allotted to Indian Christians wiU be by voters 
voting in separate communal electorates. It seems almost certain^ that practical 
difficulties will, except possibly in Madras, prevent the formation of Indian 
Christian constituencies covering the whole area of the Province, and that 
accordingly special Indian Christian constituencies will have to be formed only 
in one or two selected areas m the Province. Indian Christian voters in these 
areas will not vote in a general constituency. Indian Christian voters outside 
these areas will vote in a general constituency. ^ Special arrangements may bo 
needed in Bihar, where a considerable proportion of the Indian Christian 
community belong to the aboriginal tribes. 

6. Election to the seats allotted to Anglo-Indians will be by voters, voting 

in separate communal electorates. It is intended, subject to^ investigation of 
any practical difficulties that may arise, that Anglo-Indian constituencies 

shall cover the whole area of each Province, a postal ballot being employed. 

7. The method of filling the seats assigned for representatives from 
backward areas is still under investigation, and the number of seats so assigned 
should be regarded as provisional. 

8. The precise electoral machinery to be employed in the constituencies 
for the special women’s seats is still under consideration. 

9. The seats allotted to “Labour" will be filled from non-communal con- 

stituencies The electoral arrangements have still to be determined, 
but it is likely that in most Provinces the Labour constituencies will be partly 
trade union and partly special constituencies. j 

10. The special seats allotted to 'Commerce and Industry, Mining ana 

Planting will be filled by election through Chambers of Commerce and various 
Associations. The details of the electoral arrangements for these seats must 
await further investigation. 

11. The special seats allotted to Landholders will be filled by election by 
special Landholders’ constituencies, 

12. The method to be employed for election to the University ^eats is still 
under consideration. 



848 

Paht II. 

Provincial LtegisCative Councils* 

{^See 'paragraph ^9 of Introduction and paragraph 80 of the proposcds*) 

The Legislative Coimciis (Upper Chambers) in the Provinces o£ Bengal, 
United Provinces and B-ihar, will he constituted as follows : — 

Bengal* — Total seats — 65. 

10 nominated by the Governor in his discretion.* 

27 elected by method of the single transferable vote by the members of 
the Bengal Legislative Assembly. 

17 directly elected from constituencies for which only Muslim voters 
will be qualified. 

1 directly elected from constituencies for which only European voters 
will be qualified. 

110 directly elected from general contituencies for which aU qualified voters 
other than Muslims and Europeans will be entitled to vote. 

I^he United Provinces, — ^Total seats — 60. 

9 nominated by the Governor- in his discretion.* 

17 directly elected from constituencies for which only Muslim voters will 
be qualified. 

34 directly elected from general constituencies for which all qualified 
voters other than Muslims will be entitled to vote. 

Bihar* — ^Total seats — 30. 

5 nominated by the Governor in his discretion.* 

12 elected by method of single transferable vote by the members of the 
Bihar Legislative Assembly. 

4 directly elected from constituencies for which only Muslim voters will 
be qualified. 

9 directly elected from general constituencies for which all qualified 
. voters other than Muslims will be entitled to vote. 


I F i , „ , , ■ I I = H., I I, -- I.,.,. 

^Serving officials will not be eligible for nomination. 
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Oompoaition oj PromruAal Legidatwe Assemblies (Lower Houses). 
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APPENDICES ly AISTD y 


Eranchzse 


Introductory Note 

1. The qualifications proposed for the Franchise for the Provincial Legis- 
latures and for the seats allotted to the provinces of British India in the 
Federal House of Assembly are set out in the Schedules which follow. It 
should be emphasised that the qualifications in question are neces arilv subject 
to modification in details on the preparation of an electoral roll. They ere 
essentially based on existmg franchise .qualifications for legislative or municipal 
bodies. 


S. General qualifications , — ^Apart from the qualification of race, community, 
or religion, in the case of certain seats, voters in respect of any of the quali- 
fications shown in these schedules must be British subjects, must have attained 
the^ age of 21 years, and, save in the case of certain special constituencies, must 
reside in the constituency in which they claim to vote. 


5, I or the first two elections under the new constitution, and thereaftei* 
unless and until a local Government modifies this requirement in respect of the 
area under ^s control, claimants in respect of an educational qualification, or 
of property held by a husband, will be required to make application to be 
entered on the electoral roll to the returning officer. The proportion of women 
to in the electorate will depend upon the number of women who are 

5?^ under the qualifications in question. There are practical 

dimculties m placing on returning officers the whole responsibility for registra- 
tion of those qualifications. But His Majesty’s Government are very anxiou*^ 
to secure that the proportion of women electors should be adequate and further 
consideration of the above arrangements may be necessary. 


Scheduled Castes {Depressed Classes ). — ^It is the intention of His 
Majesty s Government to make provision for the inclusion on the Electoral 
rolls for the Provincial Legislative Assemblies of approximately 10 per cenf. of 
wie popul^ion of the Depressed Classes (whom it is proposed in future to 
designate Scheduled Castes) m all Provinces save Bihar and Orissa (where the 
p^ercentage will be in the neighbourhood of 7 per cent ) and the North-West 
Frontier Province and Sind, wheT-e the numbers of the Scheduled Castes are* 
negligible. In the case of the Federal House of Assembly, the approximate 
genera] percentage aimed at is 2 per cent (save in the case of Bihar andi 

Frontier Province and Sind). Certain provinces 
are satisfied that it will >..6 possible to attain these percentages under the 

operation of the general franchise qualifications. In certain other provinces it 
appears open to question whether this will be the case, and if on the 

preparation of the Electoral Roll a marked deficiency is found to exist, special 
steps ^ make it up wiU be called for. The differential franchise contemplated 
circumstances by certain provinces is provisionally inclu'^ed in the 
The Scheduled Castes are enumerated by Provinces im 


-Owing to the. marked differences in the 
system in different provinces, and the ah-ence of records which^ 
^ support a claim to an educational Qualification in certain cases 

down 'any "common ednoatfonal standard for Ve- 
provincial lesislatures which would apnly to the whole of India, and in certain. 

to fix a standard identical with that- laid' 
Ass^embly. His Mafestv's Government! in 
educational standard as an electoral'’ 

it shall hronen to tha levi.latures. do so with the reservation th->t, 

ii> snail ne open to the Local Governments concerned to lower it onoA fha 
ministrative .difficulties involved are overcome. 

Ortvsa. — While it has been decided that Sind and Orissa shall 
franchisi'for'^the Iro^nM framing of a detailed suieme for the 

been comnleted. Whtll ^ I^ffi^tive Assembly in those provinces has not veU 
peen completed. While the frandmaea in question wilj probably closely- 
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(allowance being made for the special conditions of the new provinces) those 
laid down in the Schedules which follow for Bombay and Bihar and Orissa 
respectively, it has been thought preferable at the present stage to make no 
specific provision for either Sind or Orissa m the Schedules, 

7. Spectal Constituencies — In the interest of presenting as complete a picture 
as possible of the franchise qualifications proposed, the Schedules which follow 
set out in detail the existinff qualifications for the various Special Constituencies 
(representing Landholders, Commerce, Industry, Mining, Planting, IJniversities) 
in each province in the case of the Provincial and Federal Legislatures alike. 
The qualifications in question should, however, be regarded as provisional, 
pending the closer investigation of the existing electorates for these seats which 
is contemplated at the stage of the general delimitation of constituencies. 
Pending further investigation at the same stage no specific proposals are included 
in the Schedules in respect of the seats now for the first time assigned to 
Labour in the Provincial and Federal Legislatures and to Backward areas in 
certain provincial legislatures, or of certain other constituencies to be brought 
into being consequent on the Commual decision. Nor has any separate provi- 
sion been made for the special seats reserved for women. Election to those 
seats in the Provincial Legislatures will be on the basis of the general 
franchise qualifications; while election in the case of th© Federal Lower House 
will be by members of Provincial Legislatures. 


APPENMX TIV* 


Franchise for the British-Tndian seats in the House of Assembly 

I. — ^Madras 

II. — ^Bombay.* 

III. — ^Bengal. 

IV. — United Provinces, 

V. — ^Punjab. 

VI. — ^Bihar and Orissa.* 

VII. — Central Provinces with Berarf 

VIII. — ^Assam. 

IX. — orth-West Frontier Province. 

X.— Delhi. 

XI . — ^A j mer-M erwara. 

XII. — Goorg. 

XITX. — ^British Baluchistan. 

XIV. — Non-Provincial Special Constituencies. 

I.— -MAnsAS, 

1. Quatifications J for Electors for Constituencies other thtm s'pecicH 
constituencies^ 

(a) Payment of not less than Rs. 3 per annum, taxation in a municipality in 
respect of property, company, or profession tax. 

(5) Holding of land of annual rental valu© of Rs. 10. 

(c) In urban constituencies — 

(i) payment of property tax, company tax or profes‘=»ion tax (subject 
to a minimum of Rs. 3, save in the case of Madras City), 

(ii) in Madras City only, occupation of a house of rental value of Rs. 50. 

♦See paragraph 6 of the Introductory Note to Appendices IV and V 
tSee Introduction, paragraph 45 

fOther than those referred to in paragraph 2 of the Introductory Note to Appendices 
IV and V. 
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{d) Assessment to income tax. 

(e) Having passed th.© examination for Matriculation or for th.© Secondary 
School Lieaving Certificate or an examination accepted as its equivalent by the 
Liocal Government. 

(/) Being a retired, pensioned or discharged of&cer, non-commissioned officer, 
or soldier of His Majesty’s Regular Forces. 

{g) The differential qualifications to be prescribed in order to produce an 
electorate of approximately 2 per cent, of the population of the Scheduled 
Castes are under consideration. 


2. ’Frandhase. for S'peciat Oons1itup.nci&fi. 

(a) Landholders .* — ^Registration on th© electoral roll of any Tandholders’ 
constituency in the Madras Provincial legislative Council. 


(b) Indian Commerce .* — (South India Chamber of Commerce). — ^Every Indian 
and one duly authorised representative of every Indian partnership, if h© or 
the partnership, as the case may be, has been assessed to income tax in the 
previous year on an mcome of not less than Rs. 10,000 derived from business 
within the meaning of the Indian Income-Tax Abt, 1922, 

(c) Madras Chamber of Commerce . — ^Being a member of the Chamber with 
a place of residence in India *t* 


{d) Labour . — The question of the method of election and the franchise are 
under consideration. 


II. — ^Bombav. 

1. Qual%fication<iZ of Electors in Constituencies other than special constituencies^ 
{a) In rural areas — 

(i) The ownership or occupation of land assessed at Rs. 32 land revenue 

(Rs. 16 in the Upper Sind Frontier, th© Ranch Mahals, and the 
Ratnagiri districts). 

(ii) Occupation as owner or tenant in any municipal district, canton- 

ment, or notified area in the constituency, of a building or part of 
a building separately occupied of an annual rental value of not less 
^an Rs, ^ m Sind, or in any other constituency where tax is 
based on the annual rental value of houses or buildings of an annual 
rental value of not less than Rs 24 in the Ranch Mahals and 
Ratnagiri districts and Rs, 36 elsewhere, or where no such tax is 
leviable, of a capital value of not less than Rs. 1,000 in the Ranch 
Mahals and Ratnagiri Districts and Rs. 1,500 elsewhere. 

(ill) Being the alienee of the right of Government to the pavment of rent 
or land revenue, or a Khot or sharer in a Khoti villag© or a sharer 
in a bnagdan or narvadari village responsible for the payment of 
land revenue, subject in all cases to the minima set out in (i) and 
( 11 ) above. ' ^ 

and other vrhan areas.— Occupation as owner or tenant 
annual rental value of not less than Rs. 120 in Bombay 
’ Karachi ; and in any other urban constituency where any tax is ha*fed 

fJ^s**than“Rf *36*^r^whtr°^ of an annual rentJl value of not 

IZ thin ^ <=“Pital value of not 

(c) Assessment to income tax. 

ir,Jn passed the examination for Matriculation or for the School-leav 


‘cIonT *but *’^endlng ^Iloser'" 

<ioUmitat.ou of oonstxtuenfles. tley°sh^ld a“ 


t Provisional 


TV and 


tother than those referred to Jn paragraph 3 of the Introductory Note to Appendices 
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2. FiancJiise. for Special Oonstituenciefi , — 

(а) Landholders ^ — 

(i) B-eing a First or Second-Class Jagirdar in Sind, or a Zamindar, who 
in each, of the three revenue years preceding the publication of 
the electoral roll, has paid not less than Rs. 1,000 land revenue on 
land in Sind. 

(ii) For the Deccan^ and Gujerat Sardars and Inamdars constituency, 
entry on the list for the time being in force under Bombay Gov- 
ernment, Political Department, Resolutions 2363 of the 23rd July, 
1867, ^ and 6265 of the 1st Jl.pril, 1909, or being the sole alienee of 
the right of Government to land revenue in respect of an entire 
village in the presidency of Bombay, excluding Sind and Aden, or 
being the sole holder on talu-kdari tenure of such a village. 

(б) Indian Commerce .'* — Members of the Indian Merchants* Chamber and 
Bureau of ^ the Bombay MiUowners* u^^^sociation, and of the Ahmedabad 
Millowners Association, are qualified as electors respectively for the consti- 
tuency comprising the Association of which they are members. 

(c) Ev-ropean Commercc .^^ — Being a member of the Bombay Chamber of 
Commerce having a residence in India. 

{d) Lah(mr . — The question of the method of election and franchise is 
under consideration. 


' III. BinSTGAIi 

1 QuaUficotionsX of Electors in Constituencies other than Special Constztuenaies, 

(a) Payment of not less than Rs 1-8 per annum in Municipal or canton- 
ment taxes (Rs 3 in the Howrah Municipality). 

(5.) Payment of Re. 1 per annum or over as road or public works cess or 
Rs. 2 Chaukidari tax (under the Village Chaukidari Act, 1870), or Union rate 
(under the Bengal , Village Self-Government Act, 1919). 

(c) In Calcutta — 

(i) Ownership and occupancy of land or building assessed at Rs. 150 
per annum. 

(li) Ownership or occupancy of land or building assessed at Rs 300 per 
annum. 

(iii) Payment of Rs. 24 per annum or over as corporation tax, 

(d) .Aissessment to Income tax (or, in Calcutta only, being a member of a firm 
assessed to income tax whose share of the firm’s income on which income tax 
was so assessed is certified to have been not less than the minimum on which 
tax is leviable). 

(e) Having passed the examination for Matriculation or for the School-leaving 
Certificate or an examination accepted by the Bocal Government as the equi- 
valent thereof. 

(/) Being a retired, pensioned, or discharged officer, non-commissioned officer, 
or soldier of His MW.esty’s Regular Forces, 

2. Franchise for Special Constituencies . — 

(ct) Landholders * — 

(i) Xn the Burdwan and Presidency Divisions proprietorship oX property 
assessed to land revenue of not less than Rs, 6,000, or road and 
public works cesses of not less than Rs. 1,500. 


*See paragrapli 7 of the Introductory Note to Appendices IV and V. The qualifi- 
cations shown are the existing qualifications, but, pending closer investigation in 
connection with the general deliraitation of constituencies, should be regarded as 
provisional 

+ This constituency is at present a Council of State constituency, but will be trans 
f erred to the Lower House of the new Federal Legislature. 

fOthqr than those referred to in paragraph 2 of the Introductory Note to Appendices 
IV and V. 
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(ii) In til© Dacca, Rajsliahi, and Cbittagong Divisions^ proprietorship in 
own right, or tenure direct from such a proprietor, of property 
assessed to land revenue of not less than Rs. 4,000 or read and 
public works cesses of not less than Rs. 1,000. 

(6) Gormn^rce — 

(i) * Membership of ^Bengal iN’ational Chamber of Commerce, the 
Marwan Association or the Bengal Mahajan Sabha. 

(ii) Bengal Chamber of Commerce Having a place of residence in 

India, and being a Chamber member of the Bengal Chamber of 
Commerce, or a person entitled to exercise the rights and privileges 
of Chamber membership on behalf of and in the name of any firm, 
company or other corporation. 

(ill) Jute Mills Association Constituency. The question of the method 
of election to and the franchise for the new seat to be created is 
under consideration. 

(c) J/aboztr . — ^The question of the method of election and of the franchise is 
under consideration. 

IV. XJNITEn PB.OVTKCES 

1. QualificationsX of Electors in Constituencies oAher than Special Constituencies. 

! f 

(a) Ownership or tenancy of a building of rental value of not less than 
Rs, 36 per annum. 

{h) Payment of Municipal tax on an income of not less than Rs. 200 per 
annum. 

(c) Ownership of land paying or assessed to not less than Rs. 25 per annum 
land revenue. 

(d) Payment of rent of not less than Rs, 25 per annum as a permanent tenure 
holder or a fixed rate tenant as defined in the Agra Tenancy Act, 1901, or an 
under-proprietor or occupancy tenant as defined in the Oudh Kent Act, 1886. 

(e) In the hill pattis of Kumaon ownership of a fee-simple estate or 
assessment to payment of land revenue or cesses of any amount, or being a 
Khaikar. 

(/) Being a tenant (other than a sub-tenant), as defined in the Agra Tenancy 
Act, 1901, or the Oudh Rent Act, 1886, paying rent of not less than Rs. 50 per 
annum or its equivalent in kind, or over. 

{g) Assessment to income tax. 

(A) Having passed the Matriculation or School-leaving Certificate examina- 
tion, or an examination accepted by the Bocal Government as the equivalent 
thereof. 

(i) Being a retired, pensioned or discharged officer, non-commissioned oflS.cer 
or soldier of His Majesty’s Regular Forces. 

'5. Franchise for Special Constituencies . — 

(u) landholders — ^Band revenue of not less than Rs. 6,000 per annum.* 

(&) Labour , — ^The question of the method of election and the franchise is 
under consideration. 

V. — Ptjnjab 


1. (^u^ificotions% of Electors in Constituencies ofther than Special Constituencies 
(a) Ownership of immoveable prouerty, not being land assessed to land 
revenue, of a value of not less than Rs. 4,000 or an annual rental value of not 
less than Rs. 96, or tenancy of such property of an annual rental value of not 
less than Rs. 96. 


(A) Payment of direct municipal or cantonment taxes of Rs. 50 or over. 

(c) O^ership or tenancy with right of occupancy as defined in Chapter IT, 
Punjab Tenancy Act, 1887, of land paying land revenue of Rs 25 or over. 


*See paragraph 7 of the Introductory Note to Appendices IV and V The 
cation shown is the existing qualification. but, pending closer examination in 
p?o^sionS general delimitation of constituencies, it should be re^rded 

tThis is at present a Council of State constituency, but will be transferred to 
Lower House of the new Federal Legislature. ^ nsierrea to the 

IV referred to in paragrapb 8 of the Introductory Note to Appendices 
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(d) Tenancy of Crown land on a lease of not less than 3 years rented at 
Ks. 25 per annum or over. 

(e) Being the assignee of land revenue amounting to not less than Rs. 50 
per annum. 

(/) Being a village officer or headman (Zaildar, inamdarj sufedposh or lambar- 
dar) in the constituency. 

(gr) Assessment to income tax. 

(A) Having passed the examination for Matriculation or for the School-leaving 
Certificate or an examination accepted by the Local Government as the equi- 
valent thereof. 

(i) Being a retired, pensioned, or discharged officer, non-commissioned offi- 
cer or soldier of His Ma/jCsty’s Regular Forces. 

( 7 ) ScJieduled Castes. — The differential qualifications to be prescribed in 
order to produce an electorate of approximately 2 per cent, of the population of 
the Scheduled Castes are under consideration. 

2. Franchise for tSpecial Constituencies . — 

Landholders * — 

(i) Ownership of land assessed to land revenue of not less than Rs. 1,000 
per annum, 

(ii) Being the assignee of land revenue of hot less"" than Rs. lyOQQ per 
annum. 


[V’l. — ^B ihab. and Obissa 

1. Qualihcations'\‘ of Electors in Constituencies other than Special Constituencies^ 

(a) In all Hural Areas of the province except the districts of Sambalpur and 
the Santal Parganas and the Khondmals sub- division of Angul, paymeSfiit of 
Chaukidari tax at the rate [save in the case of the Scheduled Castes (see (A) 
below) 3 of not less than Rs. 2*8 annually, 

(5) In Sambalpur and the Santal Parganas — 

(i) holding of an estate or estates or portion or portions thereof for 

which a separate account has been opened, paying an aggregate 
amount of not less than Rs. 12 per annum local cess, or 

(ii) tenure of land assessed for purposes of local cess to an aggregate 

amount of not less than Rs. lOO per annum, or 

(iii) holding of land as a raiyat liable to an annual aggregate rent or 

local cess amounting respectively to Rs 24 and to As. 12 in con- 
stituencies in the Santal Pargauas, and to Rs. 48 and Rs. 1-8-0 
respectively in Sambalpur. or 

(iv) assessment to not less than Rs. 1-8-0 under 118-C of the Bengal 

Local Self-Government Act, 1885, or § 47 of the Bihar and 
Orissa Village Administration Act, 1922. 

(c) jFhondmals Sub-division. — ^The basis and method of enfranchisement is 
still under investigation. 

(d) Urban Areas. — Save in the Jamshedpur urban area, for which a special 
franchise is under consideration, payment of municipal or cantonment rates or 
taxes to an aggregate amount of not less than Rs. 3. 

(e) Assessment to income tax. 

(/) Having passed the examination for Matriculation, or for tbe School-leav- 
ing Certificate, or an examination accepted by the Local Government as the 
equivalent thereof. 


♦See paragrapli 7 of the Introductory Note to Appendices IV and Y. The qualifi- 
cation shown IS the existing qualification, hnt, p'-nding closer examination in 
connection with the general delimitation of constituencies, it should he regarded as 

than thc^e referred to in paragraph 2 of the Introductory Note to Appendices 

IV and V. 
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(gr) Being a retired, pensioned, or discharged officer, non-commissioned officer, 
or soldier of His Majesty’s R.egnlar Forces. 

(h) Scheduled Castes . — ^Payment of Ohaukidari tax of not less than Bs. 1-4-0 
in rural areas.* 

2. Franchise for S'pecial Constituencies . — 

(а) Zrandholders '\‘ . — ^Assessment to land revenue or local cess^ to an aggregate 
annual amount of not less than Bs. 10.000 or Bs. 2,600 respectively. 

(б) I/ah our . — The question of the electorate and of the franchise is under 
consideration. 


VII. CENTTnAX. PnOVINCES WTTH BeHAS. t 

1 QualificQttons% of Electors for Constituencies other than Special ConsMuencies 

(a) For classes other than the Scheduled Castes. 

(i) Rural Areas. — Payment of a rent or revenue of Bs. 2M) or over. 

(ii) Urban Areas. — Occupation of a house of rental value of Bs. 30 or 
' payment of an equivalent Haisiyat. 

(5) For the Scheduled Castes^ 

(i) In rural areas, payment of a rent or revenue of Bs. 10 or over. 

(ii) In Urban areas, occupation of a house of a rental value of Bs. 18. 

(c) Assessment to income tax. 

(d) Having passed the examination for Matriculation or for the School- 
leaving Certificate or an examination accepted by the Local Government as the 
equivalent thereof. 

(e) Being a retired, pensioned or discharged officer, non-commissioned officer, 
or soldier of His Majesty’s Begular Forces. 

2 Fianchise for Special Constituencies . — 

{a) I/andholders '^' — 

(i) Holder of a hereditary title recognised by Government, who holds 
agricultural land in proprietary right; or 

(ii) Being the owner of an estate as defined in § 2 (3) of the Central 

Provinces Land Bevenue Act, 1917; or 

(lii) Being the holder in proprietary right of land, the land-revenue or 
Kamil-jama of which is not less than Bs. 5,000. 

{b) Itahonr . — The question of the method of election and of the franchise is 
under consideration. 


,VTII. — ^Assam 

1. Qualifications^ of Electors in Constituencies other than Special Constituencies 

(a) Assessment to an aggregate of not less than Bs. 3 municipal or canton- 
ment rates or taxes (Bs. 2 in the case of the Nowgong, and Bs. 1-8-0 in the 
case of the Sylhet, Municipality). 

{h) Assessment to not less than Be. 1 per annum as union or chaukidari tax. 

(c) Ownership of land assessed to or assessable at land revenue of not less 
than Bs. 15 per annum. 

(d) Liability to local rate of not less than Be. 1 per annum. 

(c) Assessment to Income Tax. 

(/) Having passed the examination for Matriculation or for the School-leaving 
Certificate, or an examination accepted by the Local Government as the equi- 
valent thereof- 


♦Provisional. 

tSee paragraph 7 of the Introductory Note to Appendices IV and V The qualifl 
cation shown is the existing qualification, but, pending closer examination in 

connection with the general delimitation of constituencies, it should be regarded us 
provisional ® 

t See Introduction, paragraph 45. 

IV an^V.*^^^ referred to m paragraph S of the Introductory -Notp to Api^endioep 
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(5^) a retired, pensioned, or discharged officer, non-commissioned officer 

soldier of His Maijesty’s Begular Forces. 


(A) Scheduled Castes, Necessity for any special franchise to bring the 
scheduled caste electorate up to 2 per cent, of population is under investi- 
gation. 


2. Franchise for S^pecial Constituencies , — 

Labour. The question of the method of election and of the franchise is under 
consideration. 


IX. — North-West Fe.ohtibii Province 

Qualifications'^ of Electors — j 

(а) Ownership of immoveable property, not being land assessed to land 
revenue, but including any building on such land, value Rs. 600 or over. 

(б) Tenancy of immoveable property of annual rental value of not less than 
Rs. 48. 

(c) Payment of rate, cess, or tax to a District Board of not less than Rs. 4 
per annum. 

, (d) Assessment to any direct municipal or cantonment tax of not less than 
Rs. 50. 

(e) Income of Rs, 40 per mensem or over. 

(/) Ownership, or occupancy as occupancy tenant or tenant or lessee under a 
written lease for a period of not less than three years, of land assessed to 
land revenue of Rs. 10 per annum or over. 

(y) Being an assignee of land revenue of not less than Rs. 20 per annum. 

{h) Assessment to income tax. 

(t) Having passed the examination for Matriculation dr the School-leaving 
Certificate, or any examination accepted by the Leocal Government as the equi- 
valent thereof. 

(/) Being a zaildar, inamdar, village headman or chief headman in the con- 
stituency. 

(k) Being a retired, pensioned, or discharged officer, non-commissioned officer, 
or soldier of His Majesty^s regular forces. 

X. — DetiHI 


XI- — ^Ajmer-Merwara 
XII. COORO, 

XIII. — ^British Baettchistan 

The electoral arrangements in respect of the seats allotted^ to these four 
provinces in the Federal House of Assembly are still under consideration. f 

X . TV . ^Franchise for Non-Provinctae Speciaii Constituenoims in the 

Federal Degisiatuee^ 

(a) Commerce — 

1. Associated Chambers of Commerce of India. 

2. Federation of Indian Chambers of Commerce. ^ 

3. Northern India Commercial Bodies* 

(b) Labour-^ 

1. All-India Trades tTnion Federation. 

The method of election to all the seats specified above is under consideta* 
tion. 

*Other than th^e to in jJaragraph 2 of the Introductory l!^ote to Appendicea 

IV.an^ may be found necessary to resort to nomination in the case of British Balu- 
chistan. 


APPENDIX V 


Paht I 

F ranc/t tss. foi iht ProviTicial Legtslaitve Assertiblies'^ 

I. — Madras. 

II. — ^Bombay. 

Ill —Bengal. 

IV. — United Provinces. 

V. — Punj ab. 

VI. — Bihar and Orissa. 

VII, — Central Provinces with lierai 1 
VIII, — ^Assam. 

IX. — North-West Frontier Province. 

X. — Coorg. 


I. — Madras 

1- QualtficationsX of Electors in Oonstitnencies other than Special Oonstitvenctes. 

{a) Payment of tax under the Madras Motor Vehicles Taxation Act for the 
whole official year immediately before the electoral roll is prepared or revised ; 
or 

(6) Bfeing a registered landholder, inairidar, ryotwari pattadar, or occupancy 
ryot under the Madras Estates Band Act; or 

(c) Assessment to ground-rent payable to Government; or 

(d) Payment of p>’operty tax for the two half-years Immediately prior to 
the preparation or revision of the roll under the Madras City Municipality Act 
or the Madras District Municipalities Act or the Madras Local Boards Act; or 

(e) Payment of profession tax for the two half-years immediately prior to 
the preparation or revision of the roll under the Madras City Municipality Acb 
or the Madras District Municipalities Act; or 

(/J Being during the whole of the previous fasli a kanamdar or kuzhikanam'- 
dar or the holder of a ^^diyiruppu or a verampatamdar having fixity of tenure, 
each of these terms bearing the meaning defined in the Malabar Tenancy Act, 
1929; or 

(p) Being for the whole of the fa&h immediately preceding the preparat.on 
or revision of the electoral roll a mortgagee with possession, lessee or 
tenant of immovable property (other than a house property) of an aimiial value 
of Rs. 100 in Madras City or a municipality and Rs. 60 elsewhere in the 
Presidency ; or.i 

{h) Being a guardian of a minor possessing one of the above property quali- 
fications ; or. 

(t) Occupying during the whole of the previous year as sole tenant house 
property on which property tax or house tax has been duly paid for the year; 
or 

(j) Being a registered joint landholder, inamdar, pattadar, or occupancy r^t 
entitled to an additional vote on an application signed by the majority of 
the registered joint-holders, votes being allowed to joint holders on the follow- 
ing scale i 

for landholders and holders of whole inam villages of Rs. 1,000 and above 
annual rental — one vote for every complete Rs. 500 of annual rental, 
for joint holders of mmor mams, ryotwari pattas and estate pattas of 
Rs. 100 and over — one vote for every complete Rs. 50 of assessment, rent 
or kist. 

The additional votes will he given only to persons included among the 
registered joint holders, and the registration should have been made not 
later than the fash previous to the one iu which the rolls are under pre- 
, -piaration or revision. ' 

(^) Assessment to income tax ; , r » 

*3ee ^ragrapli 6 of the Introductory Note to Appendices IV and V. 

t^ee intr^uction, paragraph 45. " ^ ^ 

than those referred to< in paragraph 2^ of , the Xntroduofiory Nofie to Appendices 
tv and V. . 
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(?) Literacy ability to read and -write in any language) certified by 

village officers in certificates to be countersigned by tne Tahsildars, or 
alternatively, the holding of the Elementary School Certificate issued by the 
headmaster of a school recognised by the Government; 

(m) Being the -wife of a person possessing the property qualifications at 
present entitling to a vote for the Provincial Legislative Council. One elector 
only to be enfranchised under a husband’s property qualification, in addition 
to the husband himself, but a woman -who is once placed on the roll in respect 
of a husband’s property to continue on the roll during widowhood or until 
remarriage, when she will cease to be qualified in respect of her late husband. 

{n) Being a retired, pensioned or discharged officer, non-commissioned officer, 
or soldier of His Majesty’s regular forces. 

(o) Sc7heduled Castes * — If on the preparation of the electoral roll the 
electorate of the Scheduled Castes does not amount to approximately 10 per 
cent, of their population, special qualifications will be prescribed in order to 
make up the deficiency. 

2 franchise, for Special Constituencies — ; 

{a) JLandholdei s "^ — ‘Being a zamindar, janmi, or malikanadar who — 

(i) Possesses an annual income of not less than Ps. 3,000 derived 
from an estate within the Presidency of Madras. 

(li) Is registered as the janmi of land situated within the Presidency of 
Madras, and assessed at not less than Bs. 1,500, 

(iii) Beceives from Government a malikana allowance of not less than 
Bs. 3,000 per annum. 

(6) ZJnivejsity^f — ^Being a member of the Senate or an Honorary Fellow, or 
a graduate of over seven years’ standing of the University of Madras. 

(c) Planters. f — ^Being a member of one of the associations affiliated to the 
United Planters’ Association of Southern India. 

(d) Madras Chamber of Commerce and Industry .* — ^Being a member of the 
Madras Chamber of Commerce or of a Chamber affiliated to it. 

(e) Other Commerce Constituencies *^ — ^Members of the Madras Trades 
Association, the Southern India Chamber of Commerce and the Nattukottai 
Nagarathars’ Association are qualified respectively as electors for the constitaenc|f 
comprising the Chamber or Association of which they are members. 

(/) Labour . — The question of the franchise for these constituencies is under 
consideration. 


II. BoMfeA^ 

1. 'Quedifieations* of Electors in Constituencies other than Special Constituencies. 

(a) Pajnnent of land revenue of Bs, 8 and over. 

(d) Payment of house rent of Bs. 60 in Bombay City, Bs. 30 in Karachi^ 
and Bs. 18 in other urban areas. 

(c) Assessment to income tax. 

{d) Being a Hari in Sind. 

(e) Having passed the exammation for Matriculation or the School leaving 
Certificate, or an examination accepted by the Xnocal Government as the equi- 
valent thereof. 

(/) Being the wife of a person possessing the property qualifications at 
present entitling to a vote for the Provincial Legislative Council. One elector 
only to be enfranchised under a husband’s property qualification in addition -to 
the husband himself, but a woman who is once placed on the roll in respect of 
a husband’s property qualification, to continue on the roll during widowhood or 
until remarriage, when she will cease to be qualified m respect of her late 
husband. 

*Other than those referred to m paragraph 2 of the Introductory Note to Appendices 
IV' and V. 

tSee paragraph 7 of the Introductory Note to Appendices IV and V. The qualifl- 
’BhJim are the existing qualifications, but, pending closer investigation at the 
Bt^e of the general delimitation of constituencies, they should be regarded as 
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(ff) Being a retired, pensioned, or discharged officer, non-commissioned officer, 
or soldier, of His Majesty’s regular forces. 

(A) ScJieduled Castes . — ^In the case of the Scheduled Castes literacy and 
being a village servant are proposed as di:herential qualifications. If on tne 
preparation of the electoral roll the electorate of the scheduled castes does not 
come up to 10 per cent, of their population, a reduced property qualification 
sufficient to make up the deficiency ■will be prescribed for them in addition, 

2. Franchise for S'pecial Constituencies . — 

(a) Landholders * — \ 

(i) For the Deccan Sardars and Inamdars Constituency '. — ^Being a person 
entered in the list for the time being in force under Bombay 
Government Political Department, Resolution No. 2363, dated 23rd 
duly, 1867, or being the sole alienee of the right of Government to 
the payment of rent or land revenue in respect of an entire village 
situate within the constituency. 

(ii) For the Gujarat Sardars and Inamdars Constituency . — ^Being a person 

entered in the list for the time being in force under Bombay 
Political Department, Resolution No. 6265, dated 21st September, 
1909, or being the sole alienee of the right of Government to rent 
or land revenue in respect of an entire village situate within the 
constituency, or being the, sole holder on Talukdari tenure of such a 
village. 

(iii) For the (Sindi) Jagirdars and Zamindars Constituency . — Being a 

jagirdar of the first or second class in Bind, or having in each of 
the three revenue years preceding the publication of the electoral 
roll, paid not less than Rs. 1,000 land revenue on land in Smd. 

(6} University of Bombay .* — ^Being a member of the Senate, or an Honorary 
Fellow, or a graduate of seven years* standing, of the University of Bombay. 

(c) Commerce and Industry .* — ^Being entered on the list of members for the 
time being in force of the association forming such constituency, or being 
entitled to exercise the rights and privileges of membership on behalf of and in 
the name of any firm or company or corporation entered m such list of mem- 
bers, 

(d) Labour » — The question of the franchise for these constituencies is under 
consideration. 


III. — ^Bekgai, 

1, Qualifications'^' of Blectors in Constituencies other than Syeciat Constituencies. 

(a) Payment of not less than 6 annas chaulcidari tax or 6 annas Union Board 
ra-te, or. 8 annas cess or 8 annas Municipal tax or fee. 

(3) Having passed the examination for Matriculation or the School- 
leaving Certificate or an examinat'on accepted by the Ijoc&I Government as tae 
equivalent thereof. 

(c) ^sessment to income tax. 

(d) Being the wife of a person possessing the property qualification at present 
entitling to a vote for the Provincial Xegislative Council, one elector only, in 
addition to the husband himself, to be enfranchised under the husband’s 
property qualification, but a woman once placed on the roll in respect of that 
qualification to continue on the roll during widowhood or until remarriage, when 
she will^ cease to be qualified in respect of her late husband. 

(c) Being a retired,, pensioned, or discharged officer, non-commissioned officer 
or soldier of His Majesty’s regular forces. 


*8ee paragraph 7 of the Introductory Note to Appendices IV and V. The 
t^tlons flhOTO are the existing qualifications, but, pending closer invLtiffation 

of the general delimitation of constituencies, they should be ® re^rded as 

IT wS* V. referred to In pibragraph 2 of the lntroduotory_ Note to ii^pci«»iee«> 
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2. FranvTiiae for Specicd Constituencies,— 

(a) X/andholders * — 

(i) In the Burdwan Landholders’ and the Presidency Landholders con- 

stituency area^ payment of land revenue of not less than Bs, 4,500, 
or road and public work cesses of not less than Bs. 1,125, in respect 
of estates held in own right. 

(ii) In the Dacca Landholders’, Ba^shahi Landholders’ and Chittagong 

Landholders’ constituency area, payment of land revenue of not 
less than Bs, 3,000, or VSad and public work cesses of not less than 
Bs. 750, in respect of estates held as, or direct from, a proprietor, 

Calcutta University.* — ^Being a member of the Senate or an EConorary 
Fellow, or graduate of not less than seven years’ standing, of the University. 

(c) JCacca University — 

(i) Being resident in Bengal and a member of th© Court or a registered 

graduate. 

(ii) Being a resident in the Dacca or Chittagong Divisions, who would 

be qualified to be registered as a graduate of the University if he 
had not, before the 1st April, 1920, been registered as a graduate 
of any other Indian University, 

{d) Commerce and Industry * — ^ 

(i) Chamber members of the Bengal Chamber of Commerce and perma- 

nent members of the Indian Jute Mills Association, of the Indian 
Tea Association, and the Indian Mining Association, with a place 
of residence in India are qualified respectively a& electors for the 
constituency comprising the Chamber or Association of which they 
are such members. 

(ii) Members of th© Calcutta Trades Association, life and ordinary 

members of the Bengal National Chamber of Commerce and the 
Bengal Mahajan Sabha, life, ordinary and Mofussii members of the 
Marwari Association, Calcutta, with a place of residence in India, 
are qualified respectively as electors for the constituency compris- 
ing the Association, Chamber, or Sabha of which they are such 
members. 

(e) Xfobour^ — The question of the franchise for these constituencies is under 
consideration. 


IV, — ^United Pb.ovincbs. 


1. Qucdifications'^' of JBtectors in Constituencies other them Special Constituencies. 

(a) Payment of land revenue of not less than Bs, 5. 

(5) Payment of rent of not less than Bs. 10 in rural areas. 

(c) Payment of rent of not less than Bs. 24 in urban areas. 

(d) Assessment to income tax. 

(e) Having passed the Upper Primary Examination, or an examination 
accepted by the Local Government as th© equivalent thereof. 

(/) Being the wife of a person possessing the property qualifications at 
present entitling to a vote for the Provincial Legislative Comcil. One elector 
ordy to be enfranchised under a husband’s property qualification in addition to 
the husband" himself; but a woman once placed on the roll in respect of a 
husband’s pji^operty qualification to continue on the roU^ during widowhood or 
until remarriage, when she will cease to be qualified in respect of her late 
husband.i 

(y) Being a retired, pensioned, or discharged officer, non-commissioned ofiSLcer, 
or soldier, of His Majesty’s regular forces. 


2. Franchise for Specicd Constituencies . — 


(a) Jjandholders * — 

(i) Tcduqdars Constituency. — Ordinary membership of British Indian 

A&sociation of Oudh, 

(ii) Agra Xtandhdlders* Constituencies. — Ownership of land in the Consti- 

tuency assessed to land revenue of not less than Bs. 5,000. 


^See paragraph 7 of the Introductory Note to Appendices XV and V. ^ The qualifi- 
cations shown are the existing qualifications, hut, pending closer investigation, at ' the 
stage of the general delimitation of constituencies, they should he regard-ed as 

^ tether than those referred to in paragraph 2 of the Introductory Note to Appendices 

IV and V. 


I 
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(&) Oommerce and Industry ^ — Persons being ordinary full members) of the 
Upper India Chamber of Commerce or of the United Provinces Chamber of 
Commerce with a place of business within the United Provinces, or being entitled 
to exercise the rights and privileges of such membership on behalf of and in 
the name of ^ any firm, company, or other corporation^ are qualified as electors 
for the constituencies comprising their respective Chambers. 

(c) Allahcd3€Ld XJni'oersity '* — 

(i) Pesidence in India ^d Membership of the Court of the Executive 
Council or Academic Council of the University. 

(li) Residence in the United Provinces, and being a graduate of not less 
than seven years’ standing, a Doctor or a Master. 

(d) Ijahour . — The question of the franchise for these constituencies is under 
consideration. 


V. — ^Pttitjab. 


1. Qualifications^; of "Electors in Constituencies other than Special Constituencies. 


(a) Payment of land revenue of Rs. 5 and upwards. 

(5) Tenancy of 6 acres irrigated or 12 acres unirrigated laud. 

(c) Being a zaildar, inamdar, sufedposh, or lambardar in the constituency. 

(d) Payment of house rent of Rs. 5 or over in towns. 

(e) Assessment to municipal ar cantonment tax of not less than Rs 50. 

(f) Payment of Uaisiyat tax at its minimum rate of Rs. 2; or in districts in 
which no such tax exists, of any other direct tax imposed under the Puniab 
District Board Tax, and not below Rs. 2. 

Assessment to income-tax. 

Jiving passed the primarv educational standard' or a standard accepted 
by the Docal Government as the equivalent thereof 

(?) Being the wife of a person possessing the property qualifications at 
present entitling to a vote for the Provincial Legislative Council One elector 
* enfmnehised under a husband's property qualification in addition 

to the husband himself, but a woman who is once niaced on the ‘*’ 0'^1 in resoect 
of her husband’s property qualification to continue on the roll during widow- 
hood oi until remarriage, when she will cease to be qualified in I’espect 
of her late husband. 


{/) ^ retired pensioned, or discharged officer, non-commissioned officer 

or soJdier of His Majesty’s regular forces. 

1 Scheduled Ci^^fes.^If, on the preparation of the electoral roll, the 
electorate of the scheduled castes does not come up to 10 per cent, of their 
population the local government, propose to meet the deficiency by the 
following differential franchise : — ^ 

(i) Mere literacy. 

(ii) Ownership of immovable property not being land assessed to land 

revenue, or of malha of a house of the value of not less than Rs 50. 

2. Franchise for Special ^'onstitucncies. 


(a) Eandlbolders*- 


(x) Ealoch Tumandars Constituency .. — ^Being a 
the Government or a person performing 
with the sanction of the Government, ■ 
(ii) Other UandholdeTs* Constituencies 


Tumandar recognised by 
the duties of a Tumandar 


Ownership^^of^^d assessed to land revenue of not less than Hs. 600 
the Assignee of land revenrae of not less than Rs. SOO per 


rValJ^T. ®*“**‘“® referred to m paragraph 2 of the fotrOductory Note to Aroendttses' 



provisicip^L 
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(&) Urh-^ersityJ ^ — ^Being a Fellow or Honorary Fellow o>r graduate of not 
less than seven years* standing of the Punjab University, resident in the 
Punjab. 

(c) Com'tntrce.^X — ^Being a momber of the Punjab Chamber of Commerce 
or of the Punjab Trades Association having a place of business, or working 
for gain, in the Punjab. 

(<f) Tjobour , — The question of the franchise for these constituencies is under 
consideration. 


VI — ^Bihab. and Obissa. 

1. Qualifications* of ^lectors in Constituencies other than Special Constituencies, 

(a) Save in the districts referred to in (6), (c) and (£?) below : — 

(i) In rural areas payment of Cha.ukidari tax at the minimum rate of 

6 annas per annum, and 

(ii) In urban areas of a corresponding rate of municipal tax (Hs. 1-8-0) 

(h) In the districts of Sambalpur and Santal Parganas, where chaukidari 
tax is not levied, the following qualifications ; — 

(i) Sam hnlnur. — Annual payment of not less than 1 rupee as rent or 

9 pies as local cess 

(ii) Santal Par annas. — Status of resident jamabandi raivat, paying atmually 

not less than Hs 2 as rent or 1 anna as local cess. 

(c) Khon^mdl^ Suh~dhnsion — Under consideration. 

(d) Jamshedpur City — A special franchise for this a.rea is under investi- 

gation, ; 

(e) Assessment to income-tax. 

(f) Having passed the examination for Matriculation o’- the HchooT-leavfng 
Certificate or an examination accepted by the Bocal Government as the 
equivalent thereof. 

(y) Being the wife of a person possessing the property qualifications entitling 
to a vote for the future Federal House of Assembly. One elector only to 

be enfranchised under the husband’s property qualification in addition to the 

hus^band himself, hut a. woman who is once placed on the roll in respect of 
her husband’s property qualification, to continue on thp roll during widowhood 
or until remarriage, when she will cease to be qualified in respect of her 

late husband. 

(h) Being a retired, pensioned, or discharged officer, non-commissioned officer, 
or soldier^ of His Majesty’s regular forces. 

2 franchise for Special Constituencies. 

(a) Landholders* — ^Biability to payment of not less than Rp 4,000 laud- 
revenue or Rs 1,000 local cess in the Patna Division Tirhut Division, and 
Bhagalpur Division BandholdoTs’ Constituencies, or of Rs 6,000 land-revenue 
or Rs. 500 local cess in the Orissa Division and Chota Hagpur Division Band- 
holders’ Constituencies. 

(b) Patna University.^ — Being a member of the Senate or of the Syndicate 
or a registered graduate of the University, with a place of residence in Bihar 
and Orissa. 

(c) Plantinq*. — Memhershio of the Bihar Planters’ Association, Limited, 
entitled to vote as such, and for.*fthe time being resident ' in India. 

(d) Mining * — ^Membership of the Indian Mining Association and of the 
Indian Mining Federatian entities to a vote foT* the Association or the Federation 
Constituency respectively, provided that a nevson who is . a member ' «f both 
bodies shall he qualified as an elector for such one only as he may 

(e) habouT . — The question of the franchise for these constituencies is under 
consi deration. 


*See paragraph 7 of the Introcliictorv Note to Appendices 3CV aryd V. ^he aualifioations 
shown Stre ttip existing onalificatflons ‘hut, pending closer investigation at the stage of 
the general delimitation of constituencies, they slionld he regarded as provisional. 

tOtheg than those redfejrred to m pai^raph 2 of the Introdnotory Note to Appendices 
TV and V 

tXhe pnevicsu^y existing Jpdustry constifemney was not retained ih the domxnunal 
D^;iJ^on, and the franchise it is accordingly omitted. 

9 


25 ▲ 
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VIT. — Obnteai* Phovincjes with: Bhhiab,.* 

(Ratifications'^ of 'Electors in 'Constituencies other than Special Constituencies. 

(a) UtiTal Areas. — ^Payment of Rs, 2 rent or revenue. 

(*) Urban Areas. — Occupation of a house with a rental of Rs. 6 or the 
possession of an equivalent Haisiyat 

(c) Assessment to income-tax. 

(d) Being & Watandar Patel or a Watandar Patwari holding office or a 
registered Deshmukh or Beshpande, or a Lamhardar. 

(c) Having passed the Matriculation examination, or an examination 

accepted by the LocaJ Government as the equivalent thereof. 

{/) Being the wife of a male voter with a rural property qualification of 
pajunent of Rs. 35 rent or revenue or over, or occupying a house of rental 
va^e of Bs. 36 or over in an urban area. One elector only to be enfranchised 
under a husband’s propeirty qualification in addition to the husband himself, 
but a woman^ who is once placed on the roll in respect of her husband’s 
property quaJification to continue on the roll during widowhood or until 
remarriage, when she will cease to be qualified in respect of her late husband. 

iff) Being a retired, pensioned, or discharged officer, non-commissioned officer. 
Or soldier of His Majesty's regular forces. 

(h) Being a village servant (applicable in the case of the Scheduled Castes 
only). 


2 . Franchise for Special Constituencies. 

(u)^ Zrand holders .* — ^Holding of agricultural lajud in the constituency in 

proprietary right and being ; — 

(i) ‘ Holder of a hereditary title recognised by Government ; or 

(ii) In the Central Provinces, owner of an estate as defined in § 2 (3) 

of the Central Provinces Liand Revenue Act, 1917; or 

(iii) In the Central Provinces, holder in proprietary right of land Df 

which the land revenue or kamiljama is not less than Rs. 3,000 
per annum. \ 


(iv) Xn Berar,* a lagirdar, Palajnpatadar, Izaradar, Inamdar, or 
a registered Deshmukh or Deshpande, holding in other than tenancy 
right land assessed or assessable to land revenue of not 

less than Rs. 500. 


(v) In Berar,* a holder of land in other than tenancy right assessed 
or assessable to land revenue of not less than Rs, 1,000. 

(c) Commerce and Industry.X% 

(i) Ovmerslup of a factory situated in the Central Provinces or Borar* 
and_ subject to the provisions of the Indian Paotories Act 1911 
or in which not less than 200 persons are ordinarily employed or 

Ms^^Shalf^^^ ^ ^ 

{ii) A person appointed to vote by any company havine a ulace nf 
business in the Central Provinces or !]^erar,* having a 

paid-up capital of not less than Rs. 25,000. ^ 

conifde^ti<S^'~^^® question of the franchise' for these constituencies is under 


paragraph 46, 

IV and V. referred to in paragraph 2 of the Introductory Note to Appendices 

sho^a^lfrSi^ne to Appendical IV and V. Tfae 

toe tov^tigation at gto of 

S:The existing Mining seat hsA ^ ^ TO^arded as provisional. 

£ranGhi9e jlor it Is acoo^ngly omitted Ootnmunal Decision; the 
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VIII. — ^Assam. 


1, Quali/icaitons^ of ElectoTs in Constituencies other than S'pecidi Constituencies. 

{a) PayiJienfc of municipal or cantonment rates or taxes to an aggregate 
amount of not less than Rs. 2, or, ini the ca^ of S^srlhet municipality, of not 
less than Rs. 1-8-0 j 

(6) Tax of not less than 1 rupee in a small town under Chapter XII of 
the Assam Municipal Act I of 1923; 

(c) In the case of constituencies in the districts of Sylhet, Cachar and 
Goalpara, chaukidari tax of not less than 8 annas under the village Ohaukidari 
Act. 1873; 

(d) In the case of any constituency other than those referred to ip (c) — 

(i) payment of land revenue, on periodic or annual lease, of not less 

than ErS. 7-8-0 ; or 

(ii) payment of local rate of not less than 8 annas ; or 

^iii) in the districts of Lakhimpur, Sibsagar, Barrang, Kowgong, Klamrup 
and m the plains mouzas of the Garo Hills and of the Mikir 
Hills, payment of rent to a landlord of not less than Rs. 7-8-0 ; 

(e) Assessment to income-tax:; 

(/) Successful completion of the educational course immediately below the old 
Upper Primary stage, or its equivalent ; 

(g) Being the wife of a person possessing the property qualifications at 
present entitling to a vote for the Provincial legislative Council. One elector 
only to be enfranchised under a husband's property qualification in addition 
to the husband himself, but a woman who is once placed on the roll in respect 
of her husband’s property qualification to continue on the roll during widow- 
hood or until remarriage, when she will cease to be qualified m respect 
of her late husband. 

(h) Being retired, pensioned, or discharged officer, non-commissioned 
officer, or soldier of His Majesty’s regular forces. 

2. Franchise for Special Constituencies. 

(a) Planting . \ — ^Being the superintendent or manager of or an Engineer or 
medical officer employed on, a tea estate in the Assam or the Surma Valley, 
as the cSiSe may be. 


(6) Com/irterce €md Industry ^ — 

(i) Being the owner of a factory, other than a tea factory, situated in 

ARn5LTT^ and subject to the provisions of the Indian factories Act, 
1911, or a person appointed by the owner of such a. factory to vote 
on his behalf, or 

(ii) Being a person appointed to vote by any company other ^ 

company principally engaged in - the tea industry, having a p - 
of business in Assam and a paid-up capital of not less than 
Rs. 25,000. 

(c) Labour . — The question of the franchise for these constituencies is under 
consideration. 

IX. Hoilth-West Frontieb. Province. 

1. Qualifications* of Electors in Constituencies other than Special Constituencies, 
{a) Payment of land revenue of Rs. 5 and upwards; 

(5) Tenancy of 6 acres irrigated or 12 acres unirrigated; 

(c) Payment of house rent of Rs. 4 and upwards in towns; 

{d) Being a zaildar, inamdar, sufedposh, or lambardar in the constituency ; 
(e) Assessment to municipal or cantonment tax of not less than Rs. 50. 

(/) Payment of Haisiyat tax or District Board tax of not less than Rs. 2. 

(a) Assessment to income-tax. ... • 

Docal Government as the equivalent of either. — — 


referred to m paragraph 2 of the Introductory Note to Appendioe. 
ddAuon of oon.titueAoteB, they should he regarded 

proviflioxial. 





U) Being tte wife of a person possessing the property qualifications at 
present entitling to a vote for the Provincial Legislative Council. One elector 
only to be enfranchised under a husband’s property qualification in addition 
to the husband himself, hut a woman who- is once placed on the roll in respect 

of her husband’s property qualification to continue on the roll during widow- 
hood or until remarriage, when she will cease to be qualified in respect of 

her late husband. 

(/) Being a retired, pensioned, or discharged ojBS.cer, non-commissioned officer, 
or soldier of His Majesty’s regular Forces. \ 

2. Franchise for Spectal Constituencies. 

Jjandholders . * — ^Being — 

(i) Owner of land assessed to land revenue of not less than Bs. 250 

per annum. 

(ii) Assignee of land revenue of not less than Ks. 250 per annum. 

(iii) The recipient of a muajib, inam, barat or pension sanctioned by 

orders pajssed in settlement operations amounting to not less than 
Bs. 250 per annum, 

X. — COORG. 

The question of the franchise foir the Provincial Legislature is under 
consideration. 


APPENDIX V. 


Part II. 

Franchise for the TJ'pper Mouse of the Provincial Legislature in JBengat^ the 

United Pro\i%nces and Bihar. 

1. In so far as the seats in the Upper House in the three provinces in 
question are to be filled by PioportionaJ Bepresentation (as in Bengal and 
Bihar)r or by nc^kiatinn (as in all three Provinces) no question of franchise 
aris^. ) 

2. The franchise for the seats to* be filled by direct election is under 
examination, and detai'led proposals cannot yet be ma/ie. It is, however, 
intended that the franchise shall be bafSed on high property qualifications 
somewhat lower than those for the existing Council of State, combined with 
a. qualification based on service in certain distinguished pulilic offices, such 
as High Court Judge, Mtunster, Member of an Executive Council,’ Vice- 
Chancellor of a University, etc. • 


appendix VI. 


See Pro'posalsy paragrcuphs and 

i 

LIST t {JSxclusively F%dtmrcd.\ 

Th^ -©©mamen d^enee of India in» tim^ 43>f an emergency declared by the 
Governor General. 

mainlining discipliimig and regulating of His Majesty’s 
naTOl, mflitary afid ^ir ibrcfeS m India and any other armed foi?ce raised in 
Ixima., other than mihtaffy and , armed police maintained hy local governments, 
and armed forces by the-Buske^^' of I^d^n Sta^a. 


*See p^^raph 7 of lafeocka^xy JJTote to Appendices TV and V. The auajifio^ons 
mown are esasM^ qi^Ilffcoatfons^ but, pending <^oser investigation at the stage of 

fne d^xznltati'Ou of constttnenoieSy they should be regarded as provisional. 
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3. Naval, Military and Air Works. 

4* The administration of cantonment areas by organs of local self-government, 
and the regulation therein of rc'Sidential accommodation. 

5. The employment of the armed forces of His Majesty for the defence 
of the Provinces against internal disturbance and for the execution and 
maintenance of the laws of the Federation and the Provinces. 

6. {a) Chiefs' Colleges and Educational Institutions for the benefit of past 
and present members of His Majesty’s Forces or of the children of such 
members. 

(6) The Benares Hindu University and the Aligarh Muslim University. 

7. Ecclesiastical affairs including European cemeteries. 

8. External Affairs, including International Obligations, subject to previous 
concurrence of the Units as regards non-federal subjects. 

9. Emigration from and immigration into India and inter-provincial 
migration, including regulation of foreigners in India. 

10. Pilgrimages beyond India. " 

11. Extradition and Fugitive Offenders. 

12. (a) Construction of Railways in British India and with the consent of 
the State, in a State, but excluding hght and feeder railways and extra- 
municipal tramways being wholly within a Province, but not being in physical 
connection with federal railways. 

(6) Regulation of railways in British India and Federal railways in 

States. 

(c) Regulation of other railways in respect of — 

(i) Fares. i 
(li) 3E{ia.tes. 

(iii) Terminals. 

f iv) Interchangeability of traffic. , 
v) Safety. 

13- Air Navigation and Aircraft including the . regulation of Aerodromes. 

14. Inland Wat^ways, passing through two or more Units. 

15. Maritime Shipping and Navigation including carriage of goods by sea. 

16. Regulation of fisheries in Indian waters beyond territorial waters. 

17. Shipping and Navigation on Inland Waterways as regards mechanically 
propelled vessels, 

18. Xiighthouses (including their approaches), beacons, lightships and buoys. 

19. Port Quarantine. 

20. Ports declaa^ed to be Major Ports by or under Federal legislation. 

21. Establishment and maintenance of postal, telegraphic, telephone, wireless 
and other like services, and control of wireless apparatus. 

22. Currency, Coinage and Legal Tender. 

23. Public Debt of the Federation, 

24. Post Office Savings Bank. 

25. The incorporation and regulation of Banking, Insurance, Trading, 
Financial and other Companies and Corporations. 

26. Development of Industries in cases where such development is declared 
by or under a federal law to be expedient in the public interest. 

27. Control of cultivation and manufacture of opium and sale of opium 
for export. 

28. Oontr^ of petroleum and explosives. 

29. Traffic in arms and ammunition and, in British India, control of arms 
and ammunition. 

30. Copyright, Inventions, Designs, Trademarks and Merchandise Marks. 

31. Bankruptcy and Insolvency. 

32. Negotiable instruments. 

33. Control of motor vehicles as regards licences valid tkrougliout the 

Federation. 

34, The regulation of the import and export of commodities across 
customs frontiers of the Federation, including the imposition and administra- 
bion of duties thereon. 

35. Salt. 



368 


36. The imposition and^ regulation of duties of excise but not including 
duties of excise on alcoboHc liquors, drugs or narcotics (other than tobacco). 

.37. Imposition and ad.ministration of taxes on the income or capital 
corporations. 

38. Geological Survey of India. 

39. Botanical Survey of India. 

40. Meteorology, j 

dl. Census; Statistics for the purposes of the Federation. 

42. Central Agencies and Institutes for research. 

43. The Imperial Bibrary, Indian Museum, Imperial War Museum^ Victoria 
Memorial, and any other similar Institution controlled and financed by the 
Federal Government. 

44. Pensions payable out of Federal revenues. 

45. Federal Services and Federal Public Service Commission. 

46. Immovable property in possession of the Federal Government. 

47. The imposition by legislation of punishment by fine, penalty or impri- 
sonment for enforcing any law made by the Federal Legislature. 

48. Matters in respect of which the Act makes provision until the Federal 
Xiegislature otherwise provides, J 

49. Imposition and administration of taxes on income other thaji agricultural 
income or the income of corporations, but subject to the power of the Provinces 
to impose surcharges, 

50. The imposition and administration of duties on property passing on 
death other than land, j 

51. The imposition and administration of taxes on mineral rights and on 
personal capital other than land, i 

62. The imposition ad administration o£ terminal taxes on railway, water 
oi d.ix-uu4.ite gvjuua fttia passengers, and taxes on railway tickets and goods 
freights. , 

53. Stamp dnti^ which are the subject of legislation by the Indian 
Xiegislature at the date of Federation. 

54. The imposition and administration of taxes not otherwise specified in 

this or List II, subject to the consent of the Governor-General, given 

in his discretion after consulting Federal and Provincial Ministers or their 
representatives, j 

55. Naturalisatiozi and status of aliens. , 

56. Conduct of elections to the Federal Legislature, including election 
offences and disputed elections. ^ 

57. Standards of weight. 

58. ATI, mattters arising in Chief Commissioners’ Provinces .« (other than 
British Baluchistan) not having a legislature. 

69. Survey of India. , 

60. Archaeology, * 

61. Zoological Survey. 

62. The recognition throughout British India of the laws, the public Acts 
and records and judicial proceedings of the Provinces. 

63. Jurisdiction, powers, and authority of all courts in British India^ except 
the Federal Court and the Supreme Court with respect to the subjects in 
this list, 

64. Matters ancillary and incidental to the subjects specified above. 


LIST II [Bwclusively Provincial]. 

1. Local self-government, including matters relating to the constitution and 
powers of municipal coiporations, improvement trusts, district boards, 
mining settlements and other local authorities in the Province established for 
the purpose of Ideal self-government and village administration,, but not 
including majiters covered by item No, 4 in Last I. • 

2. Bstablishment, maintenance and management of hospitals, asylums, 
rharitiea and eleemosynary institutions in tod for the Province (other than 
marine hospitals). 

3. PuHic health and sanitation. 
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4. lE^ilgrixnages other than pilgrimages beyond India. 

5. Edncatdon other than the Universities a^nd institutions covered by 
item No. 6 in Uist I. 

6. Public Works and buildings in connection with the administration of the 
Province. ; 

7. Compulsory acquisition of land. 

8. Poads, bridges, ferries, tunnels, ropeways, causeways and other means 
of communication. ' 

9. Construction (query — regulation) and maintenance of light and feeder 
railways and extra-municipal tramways nob being in physical connection with 
federal railways. ; 

10. Tramways within municipal areas. 

11. Water supplies, irrigation and canals, drainage and embankments^ water 
storage and water power. , 

12. Land Revenue, including — 

(a) assessment and collection of revenue, 

maintenance of lapd records, survey for revenue purposes and records 
of rights. I 

13. Land tenures, title to land and easements. 

14. Relations of landlords and tenants and collection of rents. 

15. Courts of Wards and encumbered and a»ttached estates. 

16. Land improvement and agricultural loans. 

17. Colonisation, management and disposal of lands and buildings vested 
in the Crown for the purposes of the Province. ; 

18. Alienation of land revenue and pensions payable out of Provincial 
revenues (query — ^frontier remissions). 

19. Pre-emption. ^ 

20. Agriculture, mcluding research institutes, experimental aud^ demonstration 
farms, introduction of improved methods, agricultural education, protection 
against destructive pests and prevention of plant diseases. 

21. Civil yeterinary department, veterinary training, improvement of stock 
and prevention of animal diseases, 

22. fisheries. 

^ 25, Co-operative Societies. 

24. Trading, literary, scientific, religious and other Societies and Associations 
not being incorporated Companies. 

25. Forests. 

26. Control of production^ manufacture, possession, transport, purchase and 
sale of alcoholic liquors, drugs and narcotics. 

27. Imposition and regulation of duties of excise on alcoholic liquors, 
drugs and narcotics other than tobacco. \ 

28- Administration of justice, includmg the constitution and organisation 
of ^^1 Courts within the Province, except the Federal Court, the Supreme Court 
and a High Court, and the maintenance of all Courts wilhin the Province, 
except the Federal Court and the Supreme Court. 

29. Jurisdiction of and procedure in Rent and Revenue Courts. 

30. Jurisdictiou, powers and authority of all Courts within the Province, 
except the Federal Court and the Supreme Court, with respect to subjects 
in this list. I 

31. Administrators-General and Official Trustees. 

32. Stamp duties not covered by item No. 53 in List I. 

33. Registration of deeds and documents other than the compulsory 

registration of documents affecting immovable property. 

34. Registration of births and dearths. 

35. Religious and charitable endowments. 

Mines and the development of mineral resources in the Province, but 
xot including the regulation of the working of mines. 

“ ©bntrol ’ of the production, supply and distribution of commodities. 
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38. Development of mda.St,ries, except in so far as they axe covered by 
Item No. 26 in List I. 

39. Factories, except the regulation of the working of factories. 

40. Electricity. 

41 Boilers, j 

42. Ga^. : 

43. Smoke nuisances. 

44. Adulteration of foodstuffs and other articles. 

45. Weights and measures, except standards of weight. 

46. Trade and Commerce within the Province, except m so far as it is 
covered by any other subject in these lists. 

47. Actionable wrongs arising in the Province. 

48. Ports other than Ports declared to be Major Ports by or under a 
federal law. ' 

49- Inland waterways being wholly within a Province, including shipping 
and navigation thereon, except as regards mechanically-propelled vessels 

50. Police (including railway and village police), except as regards matters 
covered by the Code of Criminal Procedure. 

51. Betting and gambling. 

52. Prevention of cruelty to animals. ; 

53. Protection of wild birds and wild animals. ■ 

54. Regulation of motor v^icdes, except as regSdrds licences valid 

throughout the Federation. 

55. Regulation of dramatic performances and cinemas 

56. Coronas. ; 

57. Criminal tribes. . 

58. European vagrancy. 

59. Prisons, Reformatories, Borstal Institutions, and other institutions of 
a like nature. 

6(k Prisoners. 

61. Pounds and the prevention of cattle trespass. 

62. Treasure trove. ! 


63. Libraries (except the Imperial Librajry), Museums (except the Indian 
Museum, the Imperial War Museum and the Victoria Memorial) and other 
similar mstitutions controlled and financed by the Provincial Government. 

64. Conduct of elections to the Provincial Legislature, including election 
offences and disputed elections. 

65. Public Services in a Province and Provincial Public Service Commission. 

66. The authorisation of surcharges, within sut^ limists as may be prescribed 
by Order in Council, upon mcome-tax assessed by tihcv Federal Government 
upon the income of persons resident in -Oie Province. 

67. The raising of provincial revenue — 

{i) from soinrces and by of taxation s^^eciffed in Annexnre 

appended to this list and not otherwise provided for by these 
lists ; and , 

(li) by any otherwise unspecified forms of taxation, subject to the 
csaaBer^ of the Governer-GeBteral given in his discretion after 
ooMsalting tlae F%d€ral Mirirstry and Provincial Ministries or 
their representatives. 

68. Relief of the poor. ] 


69. Realtb insurance and invalid and old-age pensioaaiS. 

70. Money-lenders and money-lending.* 

71. Burials and burial grounds othter tlwu European Cdmetdries. 

72. Ini:^8ition by legislation of puni^rment by fine, penalty or armriBonment 
for enforcing any law made by th^ ProvuKfc€5£al JLiegisfaatiELre. 

73. Jitter*. wi^ rewec* to -wiiioh the Aot nuakes nrfai tbo 

Provincial Legislature otherwise provides, ' 
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15. Statistics for provincial purposes. 

/b. Ueueraily, any matter oi a merely local or priyaue nature m the Province 
nou t>pecirjc 0 *i^y included in tins l-«-st and not lalluig witliin last JL or ijist Hi, 
toUDject to tile light ol che U-oveinor-Ueneral in ms aiscietion xq sanction 
geiieial legislation on that subject. . 

77 , Matters ancillary and mcidental to the subjects specified m this list. 


Ajstnextire (see ^teTJl 67 ) 

(Compare Appendix IV of Beport of Federcd Finance Oommittee. — Cmd. 40S9.) 

1. Revenue from the public domain, including lands, buildings mines, 
forests, fisheries, and any other real property belonging to the Province. 

2. Revenue from public enterprises such as irrigation, electric power ^d- 
water supply, markets, slaughter houses, drainage, tolls and ferries, and other 
undertakings of the Province. 

3 . Profits from banking and investments, loans and advances and State 
lotteries. ^ 

4. Pines and penalties ariSmg in respect of subjects administered by the 
Government of the Province. 

5. Pees levied m the course of discharging the functions exercised, by 
the Government of the Province and local anthoritees, such as court fees, 
including all fees for judicial or quasi-judidal processes, local rates and 
dues, fees for the registration of vehicles licences to possess fire-arm 
and to drive automobiles, licensing of common carriers, fees for the registration 
of births, deaths and marriages, ana of documents. 

6 . Capilastion taxes other than taxes on i m m i grants. 

- 7 . Taxes on land, includmg death or succession duties in hespUct of 

succession to land ’ 

8 . Taxes on personal property and circumstance, such as taxes on houses, 
animals, hearths, windows, vehrcJes; ebaukidari taxes 5 sumptuary taxes; and 
taxes on trades, professions and callings. 

9 . Taxes on employment, such as taxes on menials and domestic servants. 

10. Excises on alcoholic liquors, narcotics (other than tobacco) and drugs 
and taxes on consumption not otherwise provided for, such as cesses on the 
en^ry of goods, into a local area, taxes on the sale of commodities and on turn- 
over, and taxes on advertisements. 

11 . Taxes on agricultural incomes. 

12. Stamp duties other than those provided for iu Inst I. 

13. Taxes on entertainments and amusements, betting, gambling and 
private lotteries, 

14. Any other receipts accruing in respect of subjects administered by 
the Province. 


LIST III (Concurrent) 


1 Jurisdiction powers and authority of all Courts (except the Pede]^ 
Court, the Supreme Court and Rent and Revenue Courts) with respect to the 
subjects in this List. ^ 

2. Civil Procedure, including the Law of Limitation and aU matters now 
covered by the Indian Code of Civil Procedure. 


3. Evidence and Oaths 

4. Marriage and Divorce. 

5 . Age of majority and custody and guardianship of infants. 


6. Adoption. J 

7. Compulsory registration of documents affecting immovable property. 

8 . The law relating to — ‘ 


(a) Wills, intestacy and succession, including all matters now covered 
by’ the Indian .Succession Act. 

iC) Transfer of, property, trusts and trustees, contracts includii^ partner- 
ship, and all matters now covered by the Indian Specific Relief Act* 
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(c) Powers of attorney, 

{d) Belations between husband and wife, 

(c) Carriers. 

(/) Innkeepers. 

{g) Arbitration. 

{h) Insurance. 

9. Criminal Law including all matters now covered by the Indian Penal 
Code, but excluding the imposition of punishment _ by fine, penalty or imprison- 
ment for enforcing a law on a subject which is within the exclusive competence 
of the Federal legislature or a Provincial legislature 

10. Criminal Procedure including all matters now covered by the Indian 
Code of Criminal Procedure. ’ 

11. Control of newspapers, books and printing presses. 

12. Lunacy, but not including Lunatic Asylums. 

13- Pegulation of the working of Mines but not including mineral develop- 
ment. , 

14. Regulation of the working of factories. 

15. Employers’ liability and Workmen’s compensation. 

16. Trade Unions. | 

17. Welfare of labour including provident funds and industrial insurance. 

18. Labour disputes. 

19. Poisons and dangerous drugs. 

20- The recovery in a Provmce of public demands (including arrears of 
land revenue and sums recoverable as such) arising in another Province. 

21. Regulation of medical and other professional qualifications 

22. Ancient and historical monuments including administration thereof. • 

23. Matters ancillary and incidental to the subjects specified in this list. 

Note. — The word *now’ in Nos. 2, 8, 9 and 10 is intended to refer to the 
date on which ^ the list takes effect. 
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APPENDIX VII. 


(See Proposals, paragrapTis 182 and 191.) 


Pa^t I. • 


lAst of principcd existing rigTt^ts of officers appointed hy the Secretary of State in 

Council 

Note — ‘In the case of Sections the reference is to the Government of India Act, 
and in the case of Pules to Pules made under that Act. 

1. Protection from dismissal hy any authority subordinate to the 
appointing authority [Section 96 B (1)]. 

2 Bight to be heard in defence before an ord^r of dismissal, removal or 

reduction is passed (Classification Pule 55). 

3 Guarantee to persons appointed before the commencement of the 

Government of India Act, 1919, of existing and accruing rights or 
compensation in lieu thereof [Section 96 B (2)]. 

4 Pegulation of conditions of service, pay and allowances and discipline 

and conduct, by the Secretary of State in Council [Section 96 B (2)] 

5. Power of the Secretary of State in Coimcil to deal with any case in 

such manner s.s may appear to him to be just and equitable 
notwithstanding any rules made under Section 96 B [Section 96 B 
(5)]. ' 

6. Non-votability of salaries, pensions and payments on appeal [Sections 

6T A (3) (iii) and (iv) and 72 D (3) (iv) and (v)]. 

7. The . requirement that rules under Part VII-A of the Act shall only be 

made with the concurrence of the majority of votes of the Council 
of India (Section 96 E). 

B. Regulation of the right to pensions and scale and conditions of 
pensions in accordance with the rules in force at the time of the 
passing of the Government of India Act, 1919 [Section 96 B (3)3. 

9. — (i) Reservation of certain posts to members of the Indian Civil 

Service (Section 98). 

(ii) Appointment of persons who are not members of the^ Indian 
Civil Service to offices reserved for members of that service oply 
to be made subject to rules made by the Governor -General in 
Council with the approval of the Secretary of State in Council 
(Section 99), or in cases not covered by these rules^ to be proviso’ onal 
until a^pproved by the Secretary of State in Council (Section 100). 

10. Determination of strength (including number and character of posts) 

of All-India Services by the Secretary of State in Counep., subject 
to temporary additions by the Governor-General in Council or local 
Government (Classification Rules 24 and 10). 

11. Provision that posts borne on the cadre of All-India Services shall noD 

l>e left unfilled for more than three months without the sanction of 
the Secretary of State in Council (Classification Rule 25). 

' # 

12. Appointment of anyone whe is not a member of an All-India Service 

to posts borne on the cadre of such a Service only to be made with 
the sanction of the Secretary of State in Council, save as provided 
by any law or by rule or orders made by the Secretary of State in 
Council (Classification Rule 27), 
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13. Sanction o£ the Secretary of State in Council to the modification of 

the cadre of a Central Service, Class I, which would adversely afiect 
any officer appointed by the Secretary of State in Council, to any 
increase in the number of posts m a Provincial Service which 
would adversely afiect any person who was a member of a 
corresponding All-India Service on 9th March, 1926, or to the 
creation of any Speciahst Post which would adversely affect any 
member of an All-India Service, the Indian Ecclesiastical Establish- 
ment, and the Indian Political Department. 

(Provisos to Classification Rules 32, 40 and 42.) 

14. Personal concurrence of the G-overnor required to any order affecting 

emoluments, or pension, any order of formal censure, or any order 
on a memorial to the disadvantage of an officer of an All-India 
Service (Devolution Rule 10). 

15. Personal concurrence of the Governor required to an order of posting 

of an officer of an All-India Service (Devolution Rule 10). 

16. Right of complaint to th© Governor asraipst any order of an ofiftcial 

superior in a Governor’s Province and direction to the Governor to 
examme the complaint and to take such action on it as may appear 
to him just and equitable [Section 96 B (1)3, 

17. Right of appeal to the Secretary of State in Council, (i) from any 

order passed by any authority in India, of censure, withholding of 
increments or promotion, reduction, recovery from pay of loss 
caused by negligence or »breach of orders, suspension, removal or 
disrnissal, or (li) from any order altering or interpreting to his 
disadvantage any rul© or contract regulating conditions of service, 
pay, allowances or pension made by the Secretary of State in 
Council, and (iii) from anv order terminating employment otherwise 
than on reaching the age of superannuation (Classification Rules 56, 
57 ana 58). 

18. Right of certain officers to retire under the regulations for premature 

retirement. ^ 


Pabt II. 

r.ist of principal cxisirng Hqhu of pcr’>on’> anpoivUd Sv anlfhority other than the 
Secretary of State in Council 


Note. In the case of Sections the reference is to th© Government of India 
Act, and in the ca«e of Rules to Rules made under that Act. 

1- Protection from dii^issal hv anv authority subordinate to the 
appointing authority [Section 96 B (1)] 

2. heard in defence before an order of dismissal, removal or 
Rnle 55) P^^ssed. subieot to certain exceptions f Classification 

3. Recmlation of the streni^tb and conditicais of service of the Central 

J “S'* U. by the Govemor-General in Coxmoil 

Provincial Services bv local Government subject, in the case 
provision that no reduction 'wbicb adversely 

;K- wr”b,'”t.r 

BoU. as, 33, K, S') 

4. Rers^al con^rrenee of the Governor reauired to anv order affectino- 

^oluments or neiwion an order of formal censure or an order on f 

5. uewsnre, nMtiiMiaijnr of increments 

Sus^S^v 

preach of orders, suspension removal or dismissal 

Boles 
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Pab,t III- 

Non-votahle salaries^ etc. {Oivit). 

[/See Proposals^ paragraphs 49, item, (vi), and 98, xteni (v),] 

The salaries and pensions of the following classes of persons are non- 
votable : — 

(a) persons appointed by or with ihe approval of His Majesty or by a 
Secretary of State in Council before the commencement of the con- 
stitution Act or by a Secretary of State thereafter ; 

(5) persons appointed before the first day of April, 1924, by the Gi-ovemor- 
Greneral in Council or by a local Government to Services and post=i 
classified as superior ; 

(c) holders in a substantive capacity of posts borne on the cadre of the 

Indian Civil Service ; 

(d) members of any Public Service Commission. 

The following sums payable to such persons fall also under item (vi) of 
paragraph 49, and item (v) of paragraph 98, namely : — 

Sums payable to, or to the dependents of, a person who is, or has been, 
m the service of the Crown in India under any Order made by thr 
Secretary of State in. Council, by a Secretary of State, by the 
Governor- General in Council, or by the Governor-General or bv a Gov- 
ernor upon an appeal preferred to him in pursuance of Rules made 
under the Constitution Act. 

For the purposes of the x^^’^P^sals in this Appendix the expression ‘^salaries 
and pensions’* will be defined as including remuneration, allowances, gratuities, 
contributions, whether by way of interest or otherwise, out of the revenues of 
the Federation to any Provident Fund or Family Pension Fund, and any other 
payments or emoluments payable to, or on account of, a person in respect of 
his office. 
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APPENDIX VIII 


(See paragrrrphs 21 aTid 50 of Introduction, and '^ragraph 4 of Introductory 

Note to A.'p^eTidices and V ) 


SCHEPUI.EI> CASTES 

I. — ^Madras 
Mace, Tribe or Oaste 


1. Adi- Andhra. 

2. Adi-Eravida- 

3. Adi-Karnataka. 

4. Ajila. 

5. Aranadan (ailso ♦P. T.). 

6. Arunthuthiyar. 

7. Baira. 

S. Baknda. 

9. Bandi. 

10. Bariki. 

11. Battada. 

12. Bavori- 

13. Bellara. 

14. Byagari, 

16. Ohachati. 

16. Ohakkiliyan. 

17. Chalavadi. 

18. Chamar. 

19. Ohandala. 

20. Chermnan. 

21. Eandasi. 

22. Eevendrakulathan. 

23. Eombo (also *P. T.). 

24. Ghasi. 

25. Godagali. 

26. Godari. 

27. Godda. 

28. Gosangi. 

29. BCaddi. 
so. Hasla. 

31. Holey a. 

32. daggall. 

33. Jambiivulu. 

34. Kadan (also **‘P. T.). 

35. Kahadi. 

36. Kanakkan. 

37. Kanmpalan (also *P. T.). 

38. Kattunayakan (also ’*‘P. T.). 

39. Kodalo. 

40. Koosa. 

41. Koraga. 

42. Kndiya (also T.). 

43. Hxidixbl (also *P. T.)* 


44. Knduxnban. 

45. K-uravan. 

46. Kiarichchan (also *P. T.). 

47. Hnruman (also *P- T.). 

48. Madari. 

49. Madiga. 

50. Maila. 

61. Mala. 

52. Mala Easu. 

53. Malasar (also ♦P. T.). 

54. Matangi. 

55. Mavilan(also *P. T.). 

56. Moger. 

57. Mnchi. 

58. Mimdala. 

59. Nalakeyava. 

60. Hayadi. 

61. Pagadai. 

62. Paidi. 

63. Painda- 

64. Paky. 

65. Pallan. 

66. Pambada. 

67. Pamidi. 

68. Panchama. 

69. Paniyan. 

70. Panniandi. 

71. Pano (also * P. T.)- 

72. Paraiyan. 

73. Paravan. 

74. Pulayan. 

75. Puthir ai Vannan* 

76. Raney ar, 

77. Belli. 

78. Samagara. 

79. Saanban. 

80. Sapari. 

81. Semman. 

82. Thoti. 

83. Timvalluvar. 

84. Vallnvan, 

85. Valmiki. 

86. Vetttxvan. 

Friinitive Tribe. 


*P. ‘T. 
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II. — ^Bomba'S 


1. Asodi. 

2. Bakads. 

3. Bhambi. 

4. Bhangis. 

6. Chakrawadya-Dasar. 

6. Cliambhar or Mochigar. 

7. Obelwadi. 

8. Cbena-BasarTi. 

9. Chuhax (Chubra). 

10^ Bakleru. 

11. Dbed. 

12. Bhegu-Megu. 

13. Bbors or Tanners. 

14. Graroda. 

15. Halleers. 

16. ECalsar (Haslars) Halsavars. 

17. BEoliya. , 

18. ICbalpas. 

19. Koli Bbor. 

20. Kolgbas or Klolcbas. 


21. Kotegar (North Kanara only). 

22. Bingaders. 

23. Mabar or M bar. 

24. Mang and Madig. 

25. Mang Garudi. 

26. Megbwal or Mengbwar. 

27. Mini -Madig. 

28. Mukris. 

29- Nadias. 

30. Samagars, 

31. Sbindawa or Sbenwas, 

32. Shingdav. 

33. Socbi or (Mocbi eaccept Gujerat 
wbere tbey are tonebables) . 

34. Timalis. 

35. Tnris or Brnmmers. 

36. Vitbolia. 

37. Wankars. 


III. — Bengal! 


Agariya. 

Jbalo Malo or Malo. 

Mecb. 

Bagdi. 

Kadar. 

Mebtor. 

Babelia. 

Klbaira. 

Muobi. 

Baiti. 

Halwar. 

Mtinda. 

Bauri. 

Kan. 

Mnsabar. 

Bediya. 

Kandb. 

Nagar. 

Beldar. 

Kandra. 

Nagesia. 

Berua. 

Kaora. 

Naiya. 

Bbatiya. 

Kapali. 

Namasudra. 

Bbuimali. 

Kapuria. 

Nath. 

Bbniya. 

Karenga. 

Nuniya. 

Bhumij . 

Kastba. 

Oraon. 

Bind. 

Kaiir. 

Pabya. 

Binjbia. 

Khandait. 

Pan. 

Cbamar. 

Khatik. 

Pasi. 

Bbemiar. 

Kicbak. 

Patni. 

Bboba. 

Kocb. 

Pod. 

Boai. 

Konai. 

Pundari. 

Bom. 

Konwar. 

Babb a. 

Bos ad. 

Kora. 

Kajbansbi. 

Garo. 

Kotal. 

Bajn. 

Gbasi. 

Lalbegi. 

Bajwar, 

Gonrbi. 

Xiodba. 

Santal. 

Uadi. 

Bobar. 

Sbagirdpesba. 

Hajang. 

Mabar. 

Sukli. 

Halalkbor. 

Mabli. 

Sunri. 

Hari. 

Mai, 

Tiyar. 

Ho. 

Mallab. 

Tun. 

Jalia Kaibartta. 

Malpabariya. 



§ Provisional 


ze 


T 
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IV. U^ITE© Pro-^iktes 


Kolarian group — (eontd.) 


KJ. 

KloTTwa. 

M ajh T ar. 
Pankha. 
Parabiya. 
Patari. 


Luniga group — 

Beldar. 

Kharot- 

KJhamar group — 
Chamar. 

Dabgar. 

G-harami. 

Bhangi group — 
Balmiki. 

Han. 

Bela. 

Ba^\at. 

Blianuk. 

Xuraiha. 

Balbegi. 

BiolaT%an gi'otip — 
’Agariya. 

JBhuiya. 

'Chero. 

Ohasiya. 

IChairaha 

ICharwar (excluding 
Benbaii-i). 


Ad Bharmi^. 
Bawaria. 
Ghamar. 
Chuhra. 

Bagi and Koli. 
Bumna. 

Od. 

Bansi. 

i?arora. 


Bayar group — 
Baninaiius. 
j:>haijgar. 

Bom group — 

-Salabai* . 

Bansph-or. 

Baser. 

Bliarkar. 

Bom. 

Domar. 

Pa-^i. 

H'lll Bom group — 

Hiil Bom or Shilpkar 
Saun. 


V. — Punjab 


Marija (Marecha). 
Bangali. 

Barar. 

Bazigar, 

Bhanj ra. 

C banal. 

Dbanak. 

Gagra. 

Gandbila. 


Vagrant Tribes ; 

Uahura group — 

Habura. 

Bengali. 

Beriya. 

Bhantu. 

Kanjar. 

Ka^vval. 

Sansiya. 

Nat group — 

Nat. 

Badi. 

Bajaniya. 

Bajgi. 

Goal. 

Blalabaz . 

Badhik group — 
Badbik. 

Bar war. 

Bawariya. 

Boriya. 

Saharya. 

Sinaarhiya* 

Kapariya. 


t 


Khatik. 

Kori. 

Nat. 

Pasi. 

Pema. 

Sapela. 

Sii^xbaTid. 

Megh3. 

Ranxdasis. 


VI^ — ^Bihab aku Orissa 


^Bauri. 

Godra. 

Mangan. 

♦Bhogta- 

Gokha. 

Moebi. 

*Bhuiya. 

Halalkhor. 

Musbahar. 

’“Bhnmii . 

Hari. 

Nat. 

Ohamar. 

Irika. 

*Pan.. 

Cnaupal. 

Kandra. 

Fasi. 

Bhobi. 

Kanjar. 

’^Rajwar. 

Bosadh. 

ICela* 

Siyal* 

Bom. 

Kurariar, 

*Turi, 

♦Gbasi. 

Gbusuria. 

I/albegi. 

Maburia. 


♦Sch^'aled cas^ in those localities -which are not treated as '^backward tracta” 
for the porpose of special representation of -Hie alxndginals. 
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VII. — Central Provinces with Berar.* 

(1) Throughout the Central Provinces and Berar : — 

Mehra or Mahar (except in the Harda tahsil and Sohagpur tahsil of 
Hoshangabad district), Basor or Burud, Mehtar or Bhangi, Domj^ 
Chamar, Satnanii, Mochi, Ganda, Mang. 

{ 2 ) Throughout the Jubbulpore and Nerbudda divisions ; — / 

Kori (except in the Harda and Sohagpur tahsils of Hoshangabad district),. 
Mala, Balahi, 

(3) Throughout the Nagpur and Berar divisions : — 

Balahi, Madgi, Pradhan (except in Balaghat district), Ghasia, Hatia, 
Panka, Klhatik, Kaikari (except in Balaghat district), Dohor. 

(4) Throughout the Chhattisgarh division : — 

Ghasia, Katia, Panka, Dewar. 

<5) Additional castes scheduled in the districts specified after their name : — 
Panka (Saugor, Damoh, Chhindwara.). 

Katia [Saugor, Hoshangabad (only in Hoshangabad and Seoni-Malwa 
tahsils), Nimar, Betul, Chhindwara]. 

Khatik [Saugor, Hoshangabad (only in Hoshangabad tahsil), Chhindwara. J 

Dhobi [Saugor, Damoh, Hoshangabad (only in Hoshangabad and Seoni- 
Malwa tahsils), Bhandara, Haipur, Bilaspur, Buldana]. 

Khangar [Saugor, Damoh, Bhandara, Buldana, Hoshangabad (only in 
Hoshangabad and Seoni-Malwa tahsils}]. 

Chadar (Saugor, Damoh^ Bhandara). 

Dhanuk ( Saugor) . 

Kumhar [Saugor, Damoh, Hoshangabad (only in Hoshangabad and Seoni- 
Malwa tahsil), Bhandara and Buldana]. 

Dahayat (Damoh). 

N agar chi (Mandla, Seoni, Chhindwara, Nagpur, Bhandara, Balaghat, 
Haipur), 

Ojha [Mandla, Hoshangabad (only in Hoshangabad tahsil)^ Bhandara, 
Balaghat]. 

Par dhi ( N arasinghpur) , 

Hujjhar [Hoshangabad (only in Sohagpur tahsil)]. 

Pradhan (Nimar, Chhindwara, Haipur). 

Holiya (Bhandara, Balaghat), 

Kori (Bhandara, Balaghat, Haipur, Amraoti, Buldana). 

Audhelia (Bilaspur) . 

Ohauhan (Drug). 

Koli (Chanda, Bhandara). 

J angam (Bhandara) . 

Bedar (Amraoti, Akola, Buldana). 

Bahna (Amraoti). 

Dhimar (Bhandara, Buldana). 

Mala ( Balaghat) . 




*See Introduction, paragraph 45. 


26 a 
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j\nH SS AM. 

1. Assam Valley — 

Namasudra. 

Kaibarta. 

Bania (Brittial-Bania) 

2 Surma Valley — 

Mali (indigenous). Sutradhar. 

Dhnpi (Dhobi) . Muchi. 

Dugla or Dholi. Patni. 

Jhalo and Malo. Namasadra. 

Yogi (Jogi or Nath) Kaibarta (Jaliya). 

Mahara. Sweeper, 

3. The inclusion of the Suts (Borias) and Naths (Jogis or Blatonis) of th® 
lAssam Valley in the scheduled castes is under investigation. 


Uira 

Sweeper. 
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t 

Sell erne o£ Constitutional Reform in Burma if separated from Indian presented 
hy the Secretary of State for India to the Joint Committee of Parliament 
on Indian Constitutional Reform. 


INTIl0I>UCTI02sr. 

The object of this Introduction is to explain in the broadest outline tho 
changes in the government of Burma which would be brought about by tho 
adoption of the proposals which follow. 

1 . The principle underlying these proposals is that, in the event of Burma 
being separated from India, a unitary form of government would be set up 
there, under a Constitution composed, broadly speaking, on the same con- 
stitutional principles as have been embodied in the proposals made in regard 
to India. Ho attempt is made in this introduction to explain proposals 
common to both eases, as such proposals have been fully explained in the 
introduction to the Indian White Paper. The essential difference between 
the two cases is that the Constitution for Burma would not be complicated 
by the special considerations arismg from the concept of an Indian 
Federation, and that the Government of Burma, would accordingly combine 
in its own hands functions which, in the case of the proposals in the Indian 
White Paper, have necessarily been distributed between the Federation and 
the Provinces. Differing circumstances have made it necessary to depart 
from the Indian model in the case of a few matters, but the close correspond- 
ence of the two sets of proposals is shown by the number of proposals in this 
paper which are set out in plain t 3 rpe, a device which indicates that they are 
in substance identical with, although they necessarily difer in some respects 
in form from, corresponding provisions in the Indian proposal®. Refer- 
ences to the correspondmg proposals in the Indian White Paper are indicated 
in the margin. 

2, It has in the past been suggested* that in view of the differences of race, 
history, culture and political development between India and Burma, the 
linking of Burma to India in the last century for reasons of administrative 
convenience should not of necessity tie Burma to the same path of political 
progress as India ; and the view has been advanced that the Empire affords 
examples, such as are to be found in Ceylon and elsewhere, of other types of 
constitutional arrangement which might be more suited to the genius of the 
Burman people. But since the Government of India Act of 1919 Burma has 
been steadily carried forward by the tide of Indian reform, so that she now 
stands at the same point of political development as the other Provinces of 
British India. It does not therefore seem possible, even if it were politically 
expedient, to contemplate either a different line of advance for Burma from 
that mapped out for India or a different rate of progress. This positiorl was 
recognised by the Government ol Burma in a Despatch of the 13th August, 
1930,t in which they wrote ; — 

. . . It is of great importance that it should be made clear beyond 
all possibility of doubt or question that the separation of Burma will not 
involve for Burma any departure from the statement contained in the 
preamble to the Government of India Act, 1919, that the objective of 
Brit^h policy is the progressive realisation of responsible government in 
British India as an integral part of the Empire. As the Commission J say, 
that statement constitutes a pledge given by the British nation to British 
India. When the pledge was first announced in August, 1917, Burma 


♦Paragraph 198, Montagu- Chelmsford Report. 
tPage 244, Cmd. 3712 of 1930. 

4;Simon Commission. 
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was a part of British India. The pledge, therefore, was given to Burma 
as well as to India, and even if Burma is separated from India the pledge 
still stands for Burma unimpaired and in all its force- The Government 
of Burma could not possibly agree to separation on any other terms, and 
they trust that BLis Majesty’s Government will see fit to set at rest any 
doubts that may still exist on the subject. They attach importance to 
the point, for the allegation is frequently made in that section of the 
pubhc press of Burma which is opposed to the recommendation of the 
Statutory Commission that the British Government will seize the oppor- 
tunity of separation to reduce Burma to the status of a Crown Colony.” 

3. The Burma Sub -Committee of the first Indian Bound Table Conference 
included in its Beport,* as its first recommendation, a request to His Majesty’s 
Government — 

** to make a public announcement that the principle of separation is 
accepted, and that the prospects of constitutional advance towards 
responsible government held out to Burma as part of British India will 
not be prejudiced by separation.” 

The Indian Boimd Table Conference did not agree unanimously to the 
adoption of, and action on, this recommendation without further full con- 
sideration, but it was generally admitted that such further consideration was 
a matter between His Majesty’s Government and the Burmans themselves, 
and that Indians would abide by the issue. 

4- The next step was taken by the Secretary of State for India in answer 
to a question in the House of Commons on 20th January, 1931, when he made 
the following statement : — 

‘‘ As my Bight Hon. Friend the Prime IVIinister stated yesterday in 
the final plenary session of the Bound Table Conference, the Government 
have decided to proceed with the separation of Burma. They wish it to 
be understood that the prospects of constitutional advance held out to 
Burma as part of British India will not be prejudiced by this decision, 
and that the constitutional objective after separation will remain the 
progressive realisation of responsible government in Burma as an integral 
part of the Empire. In pursuance of this decision they intend to take 
such steps towards the framing, in consultation with public opinion in 
Burma, of a new Constitution as may be found most convenient and 
expeditious, their object being that the new Constitutions for India and 
Burma shall come into force as near as may be simultaneously.” 

5. In pursuance of this aimouncement the Burma Bound Table Conference 
was convened for the purpose of seeking the greatest possible measure of 
agreement regarding the future Constitution of Burma and the relations of 
Burma with India,” the primary task of the Conference being “ to discuss the 
lines of a Constitution for a separated Burma,” 

The Conference sat from the 27th Hovember, T931, to the 12th January, 
1932, and its Beport disclosed a considerable measure of agreement between 
the delegates from Burma and those from Parhament upon the type and 
details of a Constitution for a separated Burma. In the course of the Confer- 
ence a statement was made on behalf of His Majesty’s Government to the 
effect that the assurance given in the Prime Minister’s statement on 
19th January at the end of the first Indian Conference, and reiterated on 
1st December, 1931, at the close of the second Conference defining His Majes- 
ty’s Government’s policy towards India and her advance through the new Con- 
stitution with its reservations and safeguards for a transitional period to full 
responsibility for her own government, applied in principle equally ^o Burma, 
The sketch of a Constitution for Burma outlined in some detail in the Prime 
Minister’s statement at the end of the Burjna Conference, and drawn up in 


♦Page 50 of Cmd. 3772 of 1931. 



the light of the Conference discnssions, took therefore for its basic principle 
responsible government subject to certain safeguards ’’ in the field of 
administration which is now provincial,” and subject to certain reserva- 
tions ” as well as “ safeguards ” m the field now administered by the Central 
Government of India. 

6. In his statement on 12th January, 1932, the Prime Minister said, on 
behalf of His Majesty’s Government, that if and when they were satisfied 
that the desire of the people of Burma was that the government of their country 
should be separated from that of India, they would take steps, subject to the 
approval of Parliament, to give effect to this desire. 

In order to ascertain the desire of the people of Burma, advantage was to 
be taken of a general election to the Burma legislative Council, which was 
due to be held in the following autumn. At this election the question of 
separation was inevitably the main issue before the electorate. But prior to 
the election a mass meetmg of members of the various General Councils of 
Burmese Associations (who had hitherto refused to co-operate with the 
dyarchical Government in Burma, or even take part in elections), was held at 
the Jubilee Hall, Bangoon, in the first week of July. At this mass meeting 
it was resolved to form an Anti- Separation Beague. The policy of the League 
was laid down in five Besolutions, the effect of which was to reject the Con- 
stitution for a separated Burma outlined by the Prime Minister at the end of 
the Bound Table Conference, and to declare the League’s opposition to 
separation from India on the basis of this Constitution ; to protest emphati- 
cally ” against the idea of permanent and unconditional inclusion in the 
Indian Federation, and to continue opposition to separation till a Constitution 
be granted satisfactory and acceptable to the people of Burma.” The 
meetmg resolved also to take an active part in the impending election with 
a view to combatmg separation on the conditions held out by the Prime 
Minister’s statement. The election was held in November, 1932, and the 
electorate returned a majority of candidates describing themselves as ** Anti- 
Separationists ” and as adherents to the policy adopted by the Anti- Separa- 
tion League formed at the Jubilee Hall meetmg. 

7. In Hecember, 1932, the question of separation from India on the basis 
of the Constitution outlined by His Majesty’s Government, or of inclusion, as 
a British Indian Province, in the Indian Federation, formed the subject of a 
protracted debate in the Burma Legislative Council. The Coxmcil eventually, 
on 22nd December, adopted a Besolution which was identical in substance 
and almost in terms with those adopted at the Jubilee Hall meeting. It 
(1) opposed the separation of Burma from India on the basis of the Constitu- 
tion outlmed by the Prime Minister on 12th January, 1932 ; (2) emphatically 
^PP<>sed the imconditional and permanent federation of Burma with India ; 
(3) promised continued opposition to the separation of Burma from Ind’a 
except on certain conditions ; and (4) proposed that, in the event of these 
conditions not bemg fulfilled, Burma should be included in the Indian Federa- 
tion on special conditions differentiatmg her from other Provinces and 
including the right to secede at will from the Federation. 

8. Such a Besolution indicated no clear choice between the alternatives 
that had been placed before the Council. But it was hoped that, in the light 
of the Indian White Paper published in March, 1933, and in the light also 
of the statement rnade by the Secretary of State for India on 20th March 
in answer to questions in the House of Commons, as to the nature of the 

alternatives still open for choice by Burma, the Burma Legislative 
Cotmcil might yet give a less equivocal indication of the desire of the people 
of Burma in respect of the two courses offered. Accordingly, a special 
session of the Council was, at the request of the majority of the party leaders 
summoned for 25th April, 1933, and was held between that date and 6th May! 

special session proved entirely unfruitful. It was prorogued on 
-eth May without any resolution being adopted either for Burma’s inclusion 
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in the Indian Federation or for the separation of her government from that 
of India. As a result, there is available no other authoritative indication 
of the considered view of the representatives of the people of Burma as to 
the course which should be adopted than that contained in the negative and 
conditional Besolution of 22nd December, 1932. 

In the second paragraph of that Kesolution the Burma Legislative Council 
expressed itself as emphatically opposed to unconditional and permanent 
federation with India, and such further evidence as has smee accumulated 
regarding the attitude of the people and political parties of Burma, including 
statements by party leaders, points to the conclusion that, whatever division 
of opinion may exist in Burma as to the merits of the Constitution outlined 
in the Prime Minister’s statement, there is an almost unanimous opinion 
in favour of ultimate separation from India and against federation on the same 
terms as the other Provinces of India. 

General Description of the Scheme. 

9. Before exammmg the scheme in detail it is desirable m the first place 
to refer to a question affectmg the position within the Empire of a Burma 
separated from India. Unless provision to the contrary is made, the moment 
Burma ceases to be part of British India she will, by virtue of the Inter- 
iDretation Act, 1889, which defines a Colony ” as any part of His Majesty’s 
dominions exclusive of the British Islands and of British India,” automatically 
become a Colony ” for all purposes of English law. Although there is no 
necessary connection between the status of a Colony ” and that of a 

Crown Colony,” it is clearly desirable that the position of Burma should 
be unambiguous, and it would be necessary to insert in the Constitution a 
provision to the effect that, notwithstanding anything in the Interpretation 
Act, the expression Colony ” in any Act of the Parliament of the United 
Kingdom should not include Burma. At the same time provision would be 
made to ensure that Acts of Parliament which have hitherto applied to Burma 
as part of British India should continue to do so. 

10. The separation of Burma from India would also require on the financial 
side that arrangements should be made for an equitable distribution between 
India and Burma of assets and liabilities existing at the time of coming into 
force of the Act ; and jirovision would have to be made in the Act to give 
statutory effect to such determination and to such agreements as might 
be made thereunder by the respective Governments of the two countries. 

11. In view of the fact that, as already pointed out, the constitutional 
principles underlying this scheme are substantially the same as those which 
have been apphed in relation to the Indian proposals, much that has been 
said in the Indian White Paper is applicable also to the present proposals. 
But it IS believed that the nature of the present proposal will more readily 
be understood if a short description of their general purport is given at the 
outset. 

12. The scheme proposed is for an Executive consisting of the Governor 
as representing the Crown, aided and advised by a Council of Ministers 
responsible (subject to the qualifications to be explained later) to a Legislature 
composed of two Houses and consisting as to the Upper Chamber of 36 
members, of whom one-half would be elected by the Lower Chamber and 
one-half would be non-official persons nominated by the Governor in his 
discretion for the purpose of making the Chamber as fully representative 
a(S possible of the interests of all sections of the community. The Lower 
Chamber would consist of rather more than 130 members, of whom a pro- 
portion would represent minorities and special interests. 

13. In the Government so composed would be concentrated all the func- 
tions which, in the case of India, are proposed to be divided between the Fede- 
ral and Provincial Authorities. But, as in India, the transfer of responsibility 
would not be complete. Certain Departments, namely those concerned with 
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I>efeiice 5 External Affairs, Ecclesiastical Affairs, and the Affairs of Excluded 
Areas (to be called, in the case of Burma, Schedule A areas to which 
for reasons presently to be explained, would be added, in the case of Burma, 
the control of monetary policy, currency and coinage, would be entrusted 
to the Governor personally, and these matters he would control in respon- 
sibility to His Majesty’s Government and Parliament. The Governor would 
also be given powers similar to those proposed to be conferred on the Governor- 
General and Governors in India in relation to dissolution of the Legislature, 
refusal of assent to Bills, the grant of previous sanction to the introduction 
of certain classes of legislation, etc. The administration of all other matters 
would be transferred to Ministers responsible to the Legislature, but the 
Governor, again following the proposals made in relation to India, would be 
declared to have a special responsibihty for certain matters, namely : — 

(а) the prevention of any grave menace to the peace or tranquillity 
of Burma or any part thereof ; 

(б) the safeguarding of the financial stability and credit of Burma ; 

(c) the safeguarding of the legitimate interests of mmorities ; 

(d) the securing to the members of the Public Services of any rights 
provided for them by the Constitution Act and the safeguarding of 
their legitimate interests ; 

(e) the prevention of commercial discrimination ; 

(/) the administration of the areas nsrred in Schedule B to the 
Constitution Act ; 

(ff) any matter which affects the administration of any department 
of government under the direction and control of the Governor. 

The effect of entrusting these responsibilities to the Governor and the 
manner in which it is anticipated they would be discharged are described 
in the Indian White Paper, and it has not been thought necessary to 
reproduce here what is said in that Paper. 

14. It is now possible to draw attention to the points in regard to which 
it has been thought the special requirements of Burma would make some 
divergence from the Indian proposals desirable, and to indicate the effect 
of those divergences. 

15. In the first place it will be observed that it is proposed that the control 
of monetary policy, currency and coinage should be treated as a reserved 
subject. The reasons for this proposal are two -fold. Burma would at the 
outset be within the currency system of India, and it is hkely to be some time 
before conditions would render it possible for her to adopt a separate currency 
system of her own ; the subject, moreover, is one in regard to which Burma 
possesses no expert knowledge. It is, therefore, proposed that these matters 
should be under the personal control of the Governor, who would be 
empowered to appoint a Pinancial Adviser directly responsible to him. 

16. The different composition proposed for the Burma Legislature is, of 
course, mainly due to the absence of the detailed arrangements involved 
in the accession of the Indian States to the Indian Federation, but also in 
part to the fact that the communal difficulties which have necessitated 
special arrangements in India have, practically speaking, no counterpart in 
Burma. 

17. The importance to Burma of the immigration problem might also 
render it necessary to make some special provision in this respect. 

18. Again, in regard to the administration of what, in the ease of India, 
have been described as Excluded or Partially Excluded areas, conditions 
in Burma may demand slightly different treatment. Detailed provisions 
for the treatment of such areas in Burma have therefore been excluded 
from the scope of this tentative scheme. It is proposed in the case of Burma 
that the areas falling within the two categories mentioned above should 
be enumerated in two separate Schedules A and B, to the Constitution Act, 
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and it will therefore he convenient to refer to them as Schedule A 
or Schedule B areas rather than Wholly or ’Paxtially Excluded areas. A 
provisional list of these areas will be found in Appendix II- 

The Public Service. 

19. As regards the All-India Services, Burma, like any other Indian 
Province, is at present served by the Indian Civil Service, the Indian Police, 
and the Indian Service of Engineers. But since the last instalment of reforms, 
when the administration of forests was made a transferred subject in Burma 
and Bombay, recruitment to the Indian Eorest Service in Burma has ceased ; 
recruitment now being made instead by the Bocal Government to the Burma 
Forest Service (Class I). As in the case of India, it is proposed that under 
the new Constitution recruitment should cease in Burma for the Indian Service 
of Engineers, As regards the Indian Civil Service and the Police, the Services 
which would correspond to these in Burma in future would, of course, be 
differently named, but the Secretary of State would continue to recruit 
Europeans to them in the same propoorbion as at present, pending a statutory 
enquiry into the recruitment question, which would take place after a period 
to be determined (see propose,! 93). 

20. Burma is also served by officers of the Central Services, e.g., the Hall- 
way Services, the Indian Audit and Accounts Service, the Indian Posts and 
Telegraphs, and the Imperial Customs Service. Members of these Services 
remaining in Burma would be absorbed in new Services administered by the 
Government of Burma independently of the Government of India - 

21- As regards Central Service officers now serving in Burma, some were 
recruited by the Government of India for service in Burma alone, others were 
lecruited either by the Secretary of State or the Government of India without 
special reference to service in Burma. Officers falling in the first ca‘*,egory 
would be compulsorily transferred to the service of the Government of Purnra. 
Transfer to the Government of Burma of officers falling in the second category 
would be subject to the consent of the officers themselves and of the authority 
which appointed them and would be a matter for arrangement between the 
Governments of India and Burma. 

22. In addition to the ordinary Provincial Service, which covers the whole 
of the civil administration in the middle and lower grades, Burma possesses 
the Burma Frontier Service- This Service is now controlled and recruited 
by the Local Government, but many of its members, in common with many 
members of the Provincial Services, have rights guaranteed by the Secretary 
of State. In view of the fact that if Burma were separated from India most 
of the officers of the Burma Frontier Service would serve in areas under the 
sole control of the Governor, it would seem proper that the Service should be 
recruited and controlled by the Governor acting in his discretion. 

23. Existing service rights of present members of the above-mentioned 
Services would be preserved under the Constitution Act, subject to a few 
inevitable changes of which an example is that persons appointed by the 
Government of India would on transfer to service in Burma cease to be liable 
to dismissal by the Governor- General and become instead liable to dismissal 
by the Governor of Burma. The prmcipal changes of this kind are indicated 
against notes in the Proposals. Persons appointed in future by the Secretary 
of State to the Services which would replace the Indian Civil Service and the 
Indian Police would enjoy the same rights as persons appointed by the 
Secretary of State to the Indian Civil Service and the Indian Pohce before the 
Constitution Act comes into force, except that in the first instance the right 
to retire imder the regulations for premature retirement would, in the case of 
officers recruited after the inauguration of the new Constitution, extend only 
to those appointed before the decision to be taken regarding future recruit- 
ment following upon the statutory enquiry referred to in paragraph 19 above. 
The right to retire under those regulations would not be enjoyed by officers 



serving permanently in Departments under the direct control of the Governor, 
but it would be extended to those officers of the present Central Services 
(Class I) who were appointed by the Secretary of State and who might be 
transferred permanently to Departments handed over to the control of 
Ministers m Surma* 

24. As in the case of India, provision would be made for continued recruit- 
ment by the Secretary of State to the Ecclesiastical Department. The ques- 
tion of continued recruitment by the Secretary of State to the Superior Medical 
and Bailway Services is under "examination. 

25. regards Family Pension Funds, officers in Burma who, before the 
coming into force of the Constitution Acts, were members of one of the 
All-India Family Pension Funds, would be permitted to retain their member- 
ship of such Fund 
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NOTE. — The iise of italics in the following proposals indicates a divergence Numbers of 
from the proposals of the Indian White Pap&r {Cmd, 4268 of 1933). 

Indian White 

THE PROPOSALS. 

General. 

1. The general principle underlying all these proposals is that all powers 1 

appertaining or incidental to the government of the territories for the time 
being belonging to His Majesty the King in Burma and all rights, authority 

and jurisdiction possessed in that country — ^whether flowing from His Majes- 
ty’s sovereignty over the Province of Burma, or derived from treaty, grant, 
usage, suflerance or otherwise in relation to other territories — are vested in 
the Crown and are exercisable by and in the name of the Kong. 

2. The territories belonging to His Majesty the King in JBurma will he declar* 
ed to he those which at the date of commg into force of the Act constitute the Pro^ 
viowe of Burma in British India. The date of the coming into force of the Act 
will' be fixed by Royal Proclamation. 

3. Provision will he mode to except Burma from the definition of “ Colony ” 
in the Interpretation Acb.* 

4. Provision will he made for the continuance in force, until repealed hy com~ 
petent authority, of all laws of the Parliament of the United Kingdom which at 
present apply to Burma as part of British India, of laws of the Indian Legisla* 
ture which apply to Burma, and of laws passed hy the existing Burma Legisla-- 
ture, together w'lth the body of rules, notifications and instructions issued under 
these laws. 

5. It will he declared that all rights and obligations under international 
treaties, conventions or agreements which before the commencement of the Consti^ 
tution A ct were binding upon Burma as part of British India shall continue 
to he binding upon Aer.*j* 

The Executive. 

6. The executive authority in Burma, including the supreme command of 
the Military, Naval and Air Forces in Burma, will be exercisable on the King’s 
behalf by a Governor holding office during His Majesty’s pleasure, who will 
also he Commander-in- Chief .X 

All executive acts will run in the name of the Governor. 

7. The Governor will exercise the powers conferred upon him by the Con- 
stitution Act as executive head in Burma and such powers of His Majesty 
(not being powers inconsistent with the provisions of the Constitution Act) 


*The object of proposals 3 and 4 is to ensure that all legislation and regulations 
which at present apply to Burma as part of British India still continue to apply to 
her, and to prevent the separation of Burma from British India from bringing her 
within the ambit of Imperial laws passed with reference to “ Colonies as denned , 
in the Interpretation Act, 1889, i.e., ** any part of His Majesty’s Dominions exclusive 
of the British Islands and of British India.” Bee paragraph 9 of Introduction. 

fA similar provision is to be found in section 148 (I) of the South Africa Act. 
Whether or not such a provision is necessary or desirable m the Indian Constitution 
Act, it seems clearly desirable in the case of a separated Burma, to make it clear 
beyond doubt, on the lines of proposal 4, that all obligations hitherto binding upon 
Burma as part of British India shall continue to apply to her unless and until 
abrogated by competent authority, 

:j:The Indian White Paper proposes to continue the separate appointment of a 
Cbmmander-in-Chief m India. No corresponding appointment seems either neces- 
sary or desirable in the case of Burma, in view of the smaller size of the military forces 
concerned. But it is. thought desirable to invest the Governor with the title of 
Cammander-in-Chief to emphasise the fact that the executive military power is , 
vested in him. 

‘ a 
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as ELis Majesty may be pleased by Letters Patent constituting the office of 
Governor to assign to him. In exercising all these powers the Governor will 
act in accordance with an Instrument of Instructions to be issued to him by 
the King. 

8. The draft of the Governor’s Instrument of Instructions (including the 
drafts of any amendments thereto) will be laid before both Hoirses of Parlia- 
ment, and opportunity will be provided for each House of Parliament to make 
to His Majesty representations for an amendment, or addition to, or omission 
from, the Instructions. 

9. The Governor’s salary will be fixed by the Constitution Act, and all other 
payments in respect of his personal allowances, or of salaries and allowances of 
his personal and secretarial staS, will be fixed by Order in Council ; none of 
these payments will be subject to the vote of the Legislature. 

The WoREmG of the Executive. 

10. The Governor will himself direct and control the administration of 
certain Departments of State — ^namely. Defence, External Affairs, Ecclesi- 
astical Affairs — aui also the affairs of the areas named in Schedule A to the 
Constitution Aot,^ and monetary poVicy^ cnjurrency and coinage*^ 

11. In the admimstration of these Peserved Departments, the Governor 
win be assisted by one or more Counsellors, not exceeding three in number, 
who will be appomted by the Governor, and whose salaries and conditions ot 
service will be prescribed by Order in Council. O/ these CounseUora one may 
at the discretion oj the Governor ^ he appointed to he Financial A.dviser* 

12. For the purpose of aiding and advising the Governor in the exercise of 
powers conferred upon him by the Constitution Act, other than powers con- 
nected with the matters mentioned in paragrajih 10, and matters left by law 
to his discretion, there wdll be a Council of Mimsters. The Ministers will be 
chosen and summoned by the Governor and sworn as Members of the Council 
and will hold office during his pleasure. The persons appointed Ministers 
must be, or become within a stated period, members of one or other Chamber 
of the Legislature- 

18. In his Instrument of Instructions the Governor will be enjomed i 7 iter 
alia to use his best endeavours to select his Ministers in the f ollowing manner, 
that is, in consultation with the person who, in h ivS judgment, is likely to com- 
mand the largest following in the Legislature, to appoint those persons who 
will best be in a position collectively to command the confidence of the Legis- 
lature. 

14. The number of Ministers and the amounts of their respective salaries 
will be regulated by Act of the Legislature, but, until the Legislature otherwise 
determines, their number and their salaries will be such as the Governor 
determines, subject to limits to be laid down in the Constitution Act. 

The salary of a Minister wiU not be subject to variation during his term of 
office. 


* See paragraph 18 of the Introduction. 

t In the case of the Indian Federation it is proposed to transfer the whole subject 
of Finance to the charge of a responsible Minister, but subject to the prior establish- 
ment and successful operation of a Reserve Bank and subject to a special responsi- 
bility laid upon the Governor-General for the preservation of the financial stability 
and credit of the Federation. There is no proposal to set up a Reserve Bank in 
Burma. In the case of Burma it is proposed, subject to a special responsibihty of 
the same kind as that it is proposed to impose upon the Governor-G eneral in India, to 
transfer the general subject of Finance to Ministerial control, but to reserve Mone- 
tary policy, currency and coinage ” to the Governor as a department in his sole 
charge (assisted by a Financial Adviser) . It is , however, proposed that, for some time» 
to come, Burma should continue within the Indian currency system. 
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15. The Governor vdll, whenever he thinks fit, preside at meetings of his 16 
Coimcil of Ministers. He will also be authorised, after consultation with his 
Ministers, to make at his discretion any rules which he regards as requisite to 
regulate the disposal of Government business and the procedure to be observed 

in its conduct, and for the transmission to himself and to his Counsellors in 
the Heserved Departments, and to the Financial Adviser, of all such informa- 
tion as he may direct. 

16. The Governor will be empowered, at his discretion, after consultation ^ 
with Ministers, to appoint a Fmancial Adviser to assist him, and also to advise 
Ministers on matters regarding which they may seek his advice. The Financial 
Adviser will be responsible to the Governor and will hold office during pleasure ; 

his salary and conditions of service will be fixed by the Governor in his 
discretion, and wiU not be subject to the vote of the Legislature. 

17. Apart from his exclusive responsibihty for the Heserved Departments 18 and 

(proposal 10), the Governor will be declared to have a “special responsibility 70 

in respect of — 

{a) The prevention of any grave menace to the peace or tranquillity of 
Burma or any part thereof ; 

(6) the safeguarding of the financial stability and credit of Burma ; 

(c) the safeguarding of the legitimate interest of minorities ; 

(d) the securing to the members of the Public Services of any rights 
provided for them by the Constitution Act and the safeguarding of their 
legitimate interests ; 

(e) the prevention of commercial discrimination ; 

(/) the administration of the areas named in Schedule B to the Con- 
stitution Act-t 

{g) any matter which afEects the administration of any department of 
government under the direction and control of the Governor. 

It will be for the Governor to determine in his discretion whether any of the 
special responsibilities ” here described are involved by any given 
circumstances . 

18. If in any case in which, in the opmion of the Governor, a special 19 

responsibility is imposed upon him it appears to him, after considering such 
advice as has been given him by his Mmistem, that the due discharge of his 
responsibility so requires, he will have full discretion to act as he thinks fit, 

but in so acting he will be guided by any directions which may be contained 
in his Instrument of Instructions. 

19. The Governor in administering the Departments under his own 20 

direction and control, in taking action for the discharge of any special 
responsibihty, and in exercising any discretion vested in him by the Consti- 
tution Act, will act in accordance with such directions, if any, not being 
directions inconsistent with anything in his Instructions, as may be given to 

Tnirn by a principal Secretary of State. 

20* The Governor’s Instrument of Instructions will accordingly contain 
inter oMa provision on the following lines : — 

“ In matters arising in the Departments which you direct and control 21 

on your own responsibility, or in matters the determination of which is 
by law committed to your discretion, it is Our will and pleasure that you 
should act in exercise of the powers by law conferred upon you in such a 
manner as you may judge right and expedient for the good gove^ent 
of Burma, subject, however, to such directions as you may from time to 
time receive from one of Our principal Secretaries of State. 


♦ See paragraphs 25 and 47 of the Introduction in the Indian WhiteTaper. 
t See paragraph 18 of Introduction. 
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In matters arising out of the exercise of powers conferred upon you 
for the purposes of the government of Burma other than those specified 
in the preceding paragraph it is Our will and pleasure that you should, 
in the exercise of the powders by law conferred upon you, be guided by the 
advice of your Ministers, unless so to be guided would, in your judgment 
be inconsistent with the fulfilment of your special responsibility for any 
of the matters in respect of which a special responsibility is by law 
committed to you ; in which ease it is Our will and pleasure that you 
should, notwithstanding your Ministers’ advice, act m exercise of the 
powers by law conferred upon you in such manner as you judge requisite 
for the fulfilment of your special responsibilities, subject, however, to such 
directions as you may from time to time receive from one of Our principal 
Secretaries of State.” 

The hEaisnATiTRE.* 

General 

21. The Legislature will consist of the King, represented by the Governor, 
and two Chambers, to be styled the Senate and the Bouse of Representatives, 
and will be summoned to meet for the first time not later than a date to be 
specified in the Proclamation which fixes a date for the coming into force of 
the Act. 

Every Act of the Legislature will be expressed as having been enacted by 
the Governor, by and with the consent of both Chambers. 

22. Power to summon, and appoint places for the meeting of, the Chambers 
to prorogue them and to dissolve them, either separately or simultaneously, 
will be vested in the Governor at his discretion, subject to the requirement 
that they shall meet at least once in every year, and that not more than 12 
months shall intervene between the end of one session and the coromencement 
of the next. 

The Governor will also be empowered to summon the Chambers for the 
purpose of addressing them. 

23. Each Bouse of Representatives will continue for five years unless 
sooner dissolved. No term will he fiosed to the l%fe of the Senate. 

24. A Member of the Council of Ministers will have the right to speak, but 
not to vote, in the Chamber of which he is not a Member. 

A Counsellor will be eos-officio an additional member of both Chambers for 
all purposes except the right of voting. 

* The proposals for the constitution of the Legislature are modelled closely on 
those for the Indian Federal Legislature, but it is not possible for them to correspond 
e:&:aetly. Such minor difierenees as are suggested rest on the conclusions of the 
Burma Round Table Conference or upon the advice of the Governor of Bui*ma. The 
reason for these differences is that the circumstances in Burma differ from those 
which exist in India. In the first place, the communal problem in the Indian sense 
does not exist in Burma, and apart from special provision for the reasonable re- 
presentation of certain well-defined minority communities such as the Indian and 
European, it is proposed that members of the Lower Chamber in Burma should be 
elected by general constituencies on a common franchise. Secondly, there are no 
States to which special representation in the Legislature requires to he given. It is 
proposed that the Upper Chamber in Burma should be constituted as to half of its 
36 members by election by the Lower Chamber and that the remaining half should 
consist of non-officials nominated by the Governor in his discretion, with the object 
of making the Upper Chamber as far as possible fully representative of the interests 
of drffierent sections of the population (proposal 25). The Government of Burma 
advocate a minimum age limit of 35 for membership of the Burma Senate, but as a 
hmit of 30 has been proposed for Second Chambers in the Indian Provinces proposal 
26 makes no specific suggestion. It is also proposed that, subject to the Governor’s 
power of dissolution in exceptional circumstances, the life of the Upper Chamber 
should not be subject to termination (proposal23). Some devioeis, however, require-' 
ed to- ensure that it remains in touch with public opinion. It is therefore propq^ed 
(proposal 28) that one-quarter of the members should retire every two years. 
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The only other point of difiEerence in this connection from the Indian proposals is 
that in the case of Burma it is proposed (proposal 37) that the powers of the two 
Chambers should be entirely equal except for the vesting of Supply in the Bower 
Chamber alone, while in the case of the Indian Federal Legislature not only Supply, 
but also the initiation of Money Bills, rests with the Lower House alone, subject, 
as regards Supply, to a power in the Upper Chamber, if a motion to that effect is 
moved on behalf of Government, of requiring a Joint Session to be called if it dis- 
approves of a reduction or rejection of any Demand by the Lower Chamber. 


The Composition of the Ghamhers 


25. The Senate will consist, apart from the Governor’s Counsellors, of not 
more than 36 members of whom 18 will he elected hy the House of Representatives 
and 18 {who shall not he officials) will he nominated hy the Governor in his 
discretion. 


26. A member of the Senate will be required to be not less than (30 or 35) 
years of age and a British subject, and to possess certain prescribed property 
qualifications, or to possess qualifications to be prescribed by the Governor 
with a view to conferring qualification upon persons who have rendered 
distinguished public service. 

27. If the seat of a Senator becomes vacant, his place -will be filled either 
by election by the House of Hepresentatives or by nomination by the Gover- 
nor, according to the method by which he had himself obtained his seat. 

28. One-quarter of the Senators will retire at the expvration of every period of 
two years, this quarter being composed alternately of one-half of the nominate 
members and one-half of the elected members ; the first quarter to retire to consist 
of nominated members. The selection of those Senators who are to retire at 
the expiration of the fi/rst two periods of two years after the first summoning of 
the Senate to he determined hy lot, (Suhfect to the above arrangements the tenure 
of seats to he for eight years). 

29. The House of Representatives will consist, apart from the Governor’s 
Counsellors, of (133) members, of whom 119 will he elected to represent general 
constituencies and 14 elected to represent special constituencies. 


30. A member of the House of Representatives will be required to be not 
less than 26 years of age and a British subject. 


31. Casual vacancies in the House of Representatives will be filled by the 
same method as that followed in the case of the election of the vacating 
member. 

32. Every member of either Chamber will be required to make and sub- 
scribe an oath or affirmation in the following form before taking his seat : — 

I, A, B,, having been a member* of this 

^ nominated 

, do solemnly swear (or affirm) that I will be 

House of Representatives ^ 

faithful and bear true allegiance to His Majesty the King, His heirs 
and successors, and that I will faithfully discharge the duty upon which 
I am about to enter.” 


33. The following disqualifications will be prescribed for membership of 
either Chamber : — 

{a) in the case of elected members or of members nominated by the 
Governor, the holding of any office of profit under the* Crown other 
than that of Minister ; 

(6) a declaration of unsoundness of mind by a competent Court ; 

(c) being an undischarged bankrupt ; 


26 


27 


29 


31 

33 


34 
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{d) conviction of the oSence of corrupt practices or other election 
offences ; 

(e) ill the case of a legal practitioner, suspension from practice by- 
order of a competent Court ; 

but provision will be made that the last two disqualifications may 

be removed by order of the Governor at his discretion ; 

(/) having an undisclosed interest in any contract with the Government * 
provided that the mere holding of shares in a company will not by itself 
involve this disqualification. 

34. A person sittmg or voting as a member of either Chamber when he is 

not qualified for, or is disqualified from, membership will be made liable to 
a penalty of in respect of each day on which he so sits or votes, 

to be recovered in the High Court by suit instituted with the consent of a 
Principal Law Officer of the Government. 

35. Subject to the JElules and Standing Orders affecting the Chamber 
there will be freedom of speech in both Chambers of the Legislature. "No 
person will be hable to any proceedings m any Court by reason of his speech 
or vote in either Chamber, or by reason of anything contained in any official 
report of the proceedings in either Chamber. 

36. Tlie following matters connected with elections and electoral procedure, 
in so far as provision is not made by the Act, will be regulated by Order in 
Council : — 

(а) The qualifications of electors ; 

(б) The delimitation of constituencies ; 

(c) The method of election of representatives of minorities and other 
interests ; 

(d) the filling of casual vacancies ; and 

\6) Other matters ancillary to the above ; 

with provision that Orders in Council framed for these purposes shall be laid 
in dr^t for a stated period before each House of Parliament- 

For matters other than the above connected with the conduct of elections 
the Legislature will be empowered to make provision by Act. But -until the 
Legislature otherwise determines, existing laws or rules, including the law 
or rules providing for the prohibition and punishment of corrupt practices 
or election oifences and for determining the decision of disputed elections, will 
remain in force, subject, however, to such modifications or adaptations to 
be made by Order in Council as may be required in order to adapt their 
provisions to the requirements of the new Constitution. 

Jbegislative Procedure 

37. Bills may be introduced in either Chamber. 

33. The Governor will be empowered at his discretion, but subject to the 
provisions of the Constitution Act and to his Instrument of Instructions, to 
assent in His Majes-by’s name to a Bill which has been passed by both Cham- 
bers, or to withhold his assent, or to reserve the Bill for the signification of the 
King’s pleasure. But before taking any of these courses it will be open to 
the Governor -feo remit a Bill to the Chambers with a Message requesting its 
reconsideration in whole or in part, together -with such amendments, if any, 
as he may recommend. 

Without prejudice to the provisions of proposal 40 no Bill will become law 
until it has been agreed to by both Chambers either without amendment or 
with such amendments only as are agreed to by both Chambers, and has been 
ass^ted to by the Governor, or, in the case of a reserved Bill, until TTia 
in Ck)uneil has signified his assent. 
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39. Any Act assented to by the Governor will within twelve months be 40 

^subject to disallowance by His Majesty in Council. 

40. In the case of disagreement between the Chambers, the Governor will 
be empowered, in any case in which a Bill passed by one Chamber has not 
within three months thereafter, been passed by the other, either without 
amendments or with agreed amendments, to summon the two Chambers to 
meet in a joint sitting for the purpose of reaching a decision on the Bill. The 
•members present at a Joint Session will dehberate and vote together upon 
the Bill in the form in which it finally left the Chamber in which it was intro- 
duced and upon amendments, if any, made therein by one Chamber and not 
agreed to by the other. Any such amendments wliich are affirmed by a 
majority of the total number of members voting at the Joint Session will be 
■deemed to have been carried, and if the Bill, with the amendments, if any 
,so carried, is affirmed by a majority of the members voting at the Joint 
Session, it shall be taken to have been duly passed by both Chambers. 

In the case of a Money Bill, or in cases where, in the Governor’s opinion, 

£b decision on the Bill cannot, consistently with the fulfilment of his responsi- 
.abilities for a Reserved Department* or of any of his “ special responsibilities,” 
be deferred, the Governor will be empowered in his discretion to summon 
a* Joint Session forthwith. 

41. In order to enable the Governor to fulfil the responsibilities imposed 42 

upon him personally for the administration of the Reserved Departments 

and his “ special responsibilities,” he will be empowered at his discretion — 

(a) to present, or cause to be presented, a Bill to either Chamber, and 
to declare by Message to both Chambers that it is essential, having 
regard to his responsibilities for a Reserved Department or, as the case 
may be, to any of his special responsibilities,” that the Bill so presented 
should become law before a date specified in the Message ; and 

(ft) to declare by Message in respect of any Bill already introduced in 
either Chamber that it should for similar reasons become law before a 
stated date in a form specified in the Message. 

A Bill which is the subject of such a Message wiR then be considered or 
reconsidered by the Chambers, as the case may require, and if, before the date 
specified, it is not passed by the two Chambers, or is not passed by the two 
Chambers in the form specified, the Governor will be empowered at his dis- 
cretion to enact it as a Governor’s Act, either with or without any amendments 
made by either Chamber after receipt of his Message. 

A Governor’s Act so enacted will have the same force and efiiect as an Act 
of the Legislature, and will be subject to disallowance in the same manner, 
but the Governor’s competence to legislate under this provision will not 
extend beyond the competence of the Legislature as defined by the Consti- 
tution. 

42. It will be made clear by means of the enacting words of a Governor’s 43 

Act, which will be distinguished from the enacting words of an ordinary Ac 

<see proposal 21), that Acts of the former description are enacted on the 
‘Governor’s own responsibility. 

43. Provision will also be made empowering the Governor in his discretion> 
in any case in which he considers that a Bill introduced, or proposed for 
introduction, or any clause thereof, or any amendment to a Bill moved or 
proposed, would affect the discharge of his “ special responsibiHty for the 
prevention of any grave menace to the peace or tranquillity of Burma, to 
direct that the Bill, clause or amendment shall not be further proceeded with. 


♦These responsibilities cover all matters specified in proposal Ih. 

» 2r7 A 
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JProcedure with regard to Financial Froposals 

44. A recomm endation of tlie Grovemor will be required for any proposal 
in either Chamber of the Legislature for the imposition of taxation, for the- 
appropriation of public revenues, or any proposal a:^ectmg the public debt, 
or a:ffectmg, or imposing any charge upon, public revenues.* * * § 

45. The. Governor will cause a statement of the estimated revenue and 
expenditure, together with a statement of all proposals for the appropriation 
of those revenues, to be laid, in respect of every financial year, before both 
Chambers of the Legislature. 

The statement of proposals for appropriation will be so arranged as — 

{a) to distinguish between those proposals which will and those which 
will not (see proposal 47) be submitted to the vote of the Legislature, and 
amongst the latter to distinguish those which are in the nature of standing 
charges (for example, the items markedf in the list in proposal 47) ; and 

(6) to specify separately those additional proposals (if any), whether 
under the Votable or non-Votable Heads, which the Governor regards 
as necessary for the discharge of any of his special responsibilities.’^ 

46. The proposals for the appropriation of revenues, other than 
proposals relating to the Heads of Expenditure enumerated in paragraph 47, 
and proposals (if any) made by the Governor in discharge of his special 
responsibilities, will be submitted in the form of Demands for Grants to the 
vote of the House of Hepresentatives. The House of Hepresentatives wall be- 
empowered to assent or refuse assent to any Demand or to reduce the amount 
specified therein, whether by way of a general reduction of the total amount of 
the Demand or of the reduction or omission of any specific item or items 
included in it. 

47. Proposals for appropriations of revenues, if they relate to the Heads of 
Expenditure enumerated in this paragraph, will not be submitted to the vote 
of either Chamber of the Legislature, but will be open to discussion in both 
Chambers, except in the case of the salary and allowances of the Governor _ 

The Heads of Expenditure referred to above are : — 

(i) Interest, Sinking Fund Charges and other expenditure relating to- 
the raising, service and management of loansf ; expenditure fixed by 
or under the Constitution Actf ; expenditure required to satisfy a decree- 
of any Court or an arbitral award. 

(ii) The salary and allowances of the Govemorf ; of Ministersf ; of 
the Governor’s Counsellorst ; of the Financial Adviserf ; of the Gover- 
nor’s personal and secretarial staff and of the staff of the Financial Ad- 
viser. 

(iii) Expenditure required for the Reserved Departments J ; or for the- 
discharge of the duties imposed by the Constitution Act on a principal 
Secretary of State- 

(iv) l5ie salaries and pensions (including pensions payable to their 
dependants) of Judges of the High Courtf ; and expenditure certified 
by the Governor after consultation with his Ministers as required for the 
expenses of that Court. 

(v) Salaries and pensions payable to, or to the dependants of, certain 
members of the Public Services and certain other sums payable to such 
persons.^ 


* This paragraph represents the oorustitutional principle embodied in Standing 
Order 66 of the House of Commons, which finds a place in practically every Con- 
stitution Act throughout the British Empire : — 

“ This House will receive no petition for any sum relating to public service or 
proceed upon any motion for any grant or charge upon the public revenue 
whether payable out of the consolidated fund or out of money to be provided 
by Parliament, unless recommended from the Crown.” 

^ i.e., all the matters specified in proposal IQ. 

§ See Appendix I, Part III, 
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The Governor will be empowered to decide finally and conclusively, for 
^11 purposes, any question whether a pairticular item of expenditure does or 
does not fall under any of the Heads of Expenditure referred to in tTrig para- 
^aph. 

48. At the conclusion of the budget proceedings the Governor will authenti- 50 
cate by his signature all appropriations, whether voted or those relating to 
matters enumerated in proposal 47 ; the appropriations so authenticated 

will be laid before both CSiambers of the Legislature, but will not be open to 
discussion. 

In the appropriations so authenticated the Governor will be empowered 
to include any additional amounts which he regards as necessary for the 
discharge of any of his special responsibilities, so, however, that the total 
amount authenticated under any head is not in excess of the amount originally 
laid before the Legislature under that Head in the Statement of proposals for 
appropriation. 

•l^e authentication of the Governor will be sufficient authority for the due 
application of the sums involved. 

49. The provisions of proposals 44 to 48 inclusive will apply with the 51 
necessary modifications to proposals for the appropriation of revenues to meet 
expenditure not mcluded in the Ann^l Estimates which it may become 
necessary to incur during the course of the fiu»,T >ciq.1 year. 

Procedure in the Pegislature 

50. The procedure and conduct of business in each Chamber of the Legis- 52 
lature will be regulated by rules to be made, subject to the provisions of the 
Gonstitution Act, by each Chamber ; but the Governor will be empowered 

at his discretion, after consultation with the President, or Speaker, as the 
case may be, to make rules — 

(a) regifiating the procedure of, and the conduct of business in, the 
Chamber in relation to matters arising out of, or ai^ecting, the administra- 
tion of the Reserved Departments, or any other special responsibilities 
with which he is charged j and 

*(6) prohibiting, save with the prior consent of the Governor given at 
his discretion, the discussion of or the asking of questions on any matter 
affecting relations between His Majesty or the Governor and any foreign 
Prince or State. 

Tn the event of conflict between a rule so made by the Governor and any 
rule made by the Chamber, the former will prevail and the latter will, ^o the 
extent of the inconsistency, be void. 

Emergency Powers of the Oovernor in relation to Legislation 

51. The Governor will be empowered at his discretion, if at any time he is 58 
satisfied that the requirements of the Reserved Departments, or any of the 

special responsibilities ’’ with which he is charged by the Constitution Act 
render it necessary, to make and promulgate such Ordinances as, in his opinion 
the circumstances of the case require, containing such provisions as it would 
have been competent, under the provisions of the Constitution Act, for the 
Legislature to enact. 

An Ordmance promulgated under the proposals contained in this paragraph 
will continue in operation for such period, not exceeding six months, as may 
be specified thereiix ; the Governor will, however, have power to renew any 
‘Ordinance for a second period not exceeding six months, but in that event it 
will be laid before both Houses of Parliament. 


^Some provision will also be required onlines of proposal 109 of the Indian White 
Paper, having due regard to the fact that the areas in Burma which will correspond 
Excluded and Partially Excluded Areas in India may require slightly different 
itreatment. 



An Ordinance will have the same force and effect, whilst in operation, as aip 
Act of the Legislature ; but every such Ordinance will be subject to the pro- 
visions of the Constitution Act relating to disallowance of Acts and will be* 
subject to withdrawal at any time by the Governor. 

52. In addition to the powers to be conferred upon the Governor at his 
discretion in the preceding paragraph, the Governor will further be empowered 
if his Ministers are satisfied, at a time when the Legislature is not in session, 
that an emergency exists wliich renders such a course necessary, to make and 
promulgate any such Ordinances for the good government of Burma, or any 
part thereof, as the circumstances of the case require, containing such pro- 
visions as, under the Constitution Act, it would have been competent for the 
Legislature to enact. 

An Ordinance promulgated under the proposals contained in this para- 
graph will have, while in operation, the same force and effect as an Act of the 
Legislature, but every such Ordinance — 

(а) will be required to be laid before the Legislature and will cease 
to operate at the expiry of six weeks from the date of the reassembly of 
the Legislature, unless both Chambers have in the meantime disapproved 
it by Resolution, in which ease it will cease to operate forthwith ; and 

(б) will be subject to the provisions of the Constitution Act relating 
to disallowance as if it were an Act of the Legislature ; it will also be 
subject to withdrawal at any tune by the Governor. 


Provisions in the event of a Breakdown in the Constitution 

53. The Governor will be empowered at his discretion, if at any time he 
is satisfied that a situation has arisen which renders it for the time being 
impossible for the Government to be carried on in accordance with the pro- 
visions of the Constitution Act, by Proclamation to assume to himself all such 
powers vested by law in any authority in Burma, as appear to him to be 
necessary for the purpose of seciuing that the Government shall be carried on 
effectively- 

A Proclamation so issued will have the same force and effect as an Act of 
Parliament ; will be communicated forthwith to a Secretary of State and 
laid before Parliament j will cease to operate at the expiry of six months 
unless, before the expiry of that period, it has been approved by Resolutions 
of both Houses of Parliament ; and may at any time be revoked by Resolu 
tions by both Houses of Parliament. 

Powers of the LegislaVwre . 

54. Subjeet to any special provisions that may be made in respect of the areas 
to be nam^ in Schedules to the GonstituUon Act^ the Legislature will have 
power to make laws — 

(a) for all persons, courts, places and things within the territories for 
the time being belonging to His Majesty in Burma ; and 

(b) for all subjects of His Majesty and servants of the Crown in Burma 
but without and beyond the territories for the time being belonging to His 
Majesty ; 

(c) for all subjects of His Majesty being of Burma domicile without 
and beyond the confines of Burma ; and 

(d) for the^ raising, maintaining, disciplining and regulating of officers, 
sailors, marines, soldiers, airmen and followers in His Majesty^ s Bv/rma 
forces, wherever they are serving, in so far as they are not subject to the 
Naval Discipline Act or the Army Act or the Air Force Act or to any 
similar law enacted by the competent authority in India. 

The power to make laws as above wiU incVude the power to repecd or am&nd 
laws enacted, before the separation of Burma from India, by the Indian Le- 
gislature or the Provincial Legisloiture of Burma. 
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56# It -will be outside the competence of the Legislature to make any law 
affecting the Sovereign or the Koyal Family, the sovereignty or dominion 
of the Crown over any part of Burma or the law of British nationality. It 
will similarly not be competent to make any law affecting the Naval 
Discipline Act, the Army Act and the Air Force Act, or any similar laws 
enacted hy the competent authority in India. It will also he provided that all 
author%ties in Burma shall give full effect to such Indian Jaws in respect of 
persons in Burma to whom they apply. Neither will the Legislature be able 
to amend the Constitution Act except in so far as the Act itself provides. 

56. Subject as above, the consent of the Governor, given at his discretion, 
will be required to the introduction in the Legislature of legislation which 
repeals or amends or is repugnant to any Act of Parliament extending to 
Bxuma, or any Governor’s Act or Ordinance* or which affects any D^art- 
ment or matter reserved for the control of the Governor, or religion or re- 
ligious rites and usages, or the procedure regulating criminal proceedings 
against European British subjects. 

57. The giving of consent by the Governor to the introduction of a Bill 
will be without prejudice to his power of withholding his assent to, or of 
reserving, the Bill when passed ; but an Act will not be invalid by reason 
only that prior consent to its introduction was not given, provided that it 
was duly assented to by the Governor, or by His Majesty in the case of Bills 
reserved for Has Majesty's pleasure. 

58. The Legislature will have no power to make laws subjecting in Burma 
any British subject (including companies, partnerships or associations 
incorporated by or under any law in force in Burma), in respect of taxation, 
the holding of property, the carrjdng on of any profession trade, business 
or occupation or the employment of any servant or agent or in respect of 
residence or travel within the boundaries of Burma, to any disability or 
discrimination based upon his religion, descent, caste, colour or place of birth ; 
but no law will be deemed to be discriminatory for this purpose on the groimd 
only that it prohibits either absolutely or with exceptions the sale or mortgage 
of agricultural land in any area to any person not belonging to some class 
recognised as being a class of persons engaged in, or connected with, agri- 
culture in that area, or which recognises the existence of some right, privilege 
or disability attaching to the members of a community by virtue of some 
privilege, law or custom having the force of law. 

A law, however, which might otherwise be void on the ground of its dis- 
crmnnatory character will be valid if previoiasly declared by the Governor, 
at his discretion, to be necessary m the interests of the peace and tranquillity 
^f Burma or any part thereof. 

59. The Legislature will have no power to make laws subjecting any 
British subject domiciled in the United Kingdom (including companies and 
partnerships incorporated or constituted by or under the laws of the United 
Kingdom) to any disability or discrimination in the exercise of certain 
specified rights, if a Burman subject of His Majesty or a company, &c., 
constituted by or -under the law in force in Burma, as the case may be, would 
not, in the exercise in the United Kingdom of the corresponding right, be 
subject in the United Kingdom to any disability or discrimination of the 
same or a siTYii lar character. The rights in question are the right to enter 
travel and reside in any part of Burma ; to hold property of any kind ; to 
carry on any trade or business in, or with the inhabitants of Brnma ; and to 
appoint and employ at discretion, agents and servants for any of the above 
purposes. 

Provision will be made on the same lines for equal treatment on a 
reciprocal basis of ships registered respectively in Burma and the United 
Kingdom. 


iia 


11 ^ 
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* A Governor’s Ordinance for the purpose of this proposal means an Ordinance 
as described in proposals 51 and 52. 
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60. It will he necessary to consider whether the principles underlying pro- 
posal 59 should he adopted as between Burma and India. 

124 61. An Act of the Legislatxxre, however, which, with a view to the en- 

couragement of trade or industry, authorises the payment of grants, bounties 
or subsidies out of public funds, will not be held to fall within the terms of para- 
graphs 58 and 59 by reason only of the fact that it is limited to persons or 
companies resident or incorporated in Burma, or that it imposes on persons 
or companies not trading in Burma before such Act was passed as a condition 
of eligibility for any such grant, bounty, or subsidy, that a company shall 
be incorporated by or under the laws of Burma, or conditions as to the 
composition of the Board of Directors or as to the facilities to be given for 
training Burmans. 

62. Provision will require to be made in regard to the registration m Burma 
of medical practitioners registered in the United Kingdom and in India. 
(See footnote to proposal 123 of the Indian White Paper.) 


Prcq-AisrciAL Powers and Beeations. 

Froperty, Contracts and Suits, 

136 63. ^1 legal proceedings which may be at present instituted by or against 

the Secretary of State in Council in respect of matters in or conceming 
Burma, will, subject to the reservations specified below, be instituted by 
or against the Government of Burma. 

64. Arrangements will he made for the determination of an equitable dis- 
tribution between India and Burma of assets and liabilities existing at the time 
of coming into force of the Act ; and provision will be made in the Act to give 
statutory effect to such determination and to such agreements as may he rnade 
thereunder by the respective Governments of the two countries. 

The proposals contained in paragraphs 133 and 134 of the Indian White 
Paper will, if adopted, have the effect of maintaining as against the Secretary 
of State for India remedies which before the Act might have been enforced against 
the Secretary of State in Council, both as regards matters arising in India and 
matters arising in Burma. Provision will, therefore, be made in the distribution 
of assets and liabilities referred to above for the determination, as between the 
revenues of India and of Burma, of the ultimate liability in respect of such 
masters ; and the Secretary of State will be given power to secure the implementing 
of any judgment or award against him in respect of a matter arising in Burma. 

131 66. Subject to the agree distribution provided for in the preceding paragraph, 

ad property in Burma which immediately before the date of the coming into 
force of the Constitution Act was vested in His Majesty for the purposes of the 
Government of India will be vested in His Majesty for the purposes of the Govern- 
ment of Burma. 

1^ 66. Existing powers of the Secretary of State in Council in relation to 

property allocated under paragraph 64 and in relation to the acquisition of 
property and the making of contracts will be transferred to and become 
powers of the Governor. All contracts, etc., made under the powers so trans- 
ferred will be expressed to be made by the Governor and may be executed 
and made in such manner and by such person as he may direct, but no personal 
liability will be incurred by any person making or executing such a contract. 

67. Secretary of State will be substituted for the Secretary of State in 
Council in any proceedings instituted before the commencement of the Act 
by or against the Secretary of State in Council. 
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Statutory Eailway Board* 

68. Provision will be made for vesting the management of the railways 
in Burma in a Statutory Railway Board constituted on lines analogous to 
-those of the corresponding body to be set up in India. 


Borrowing Powers. 

69. The Government of Burma will have power to borrow for any of the 
purposes of the government of Burma upon the security of the revenues 
of Burma within such limits as may from time to time be fixed by law. 

70. Arrangements will require to be made to secure that Burma sterling 117 
Joans shall be eligible for Trustee status on appropriate conditions. 

General. 

71. Provision will be made securing that the revenues of Burma shall be 150 
applied for the purposes of the government of Burma alone. 


The High Coiirt. 

72. The existing High Court established by Letters Patent will be 
maintained. 

78. The Judges of the High Court will continue to be appointed by 
His Majesty and will hold office during good behaviour. The tenure of 
office of any Judge will cease on his attaining the age of 62 years, and any 
Judge may resign his office to the Governor. 

74. The qualifications for appointment as Chief Justice or Judge will 
remain as at present, except that any person qualified to be a Judge will be 
eligible for appointment as Chief Justice, and that the existing provision, 
which requires that one-third of the Judges must be barristers or members of 
the Faculty of Advocates in Scotland and that one-third must be members of 
the Indian Civil Service, will be abrogated. 

75. The salaries, pensions, leave and other allowances of Judges of the 
High Court will be regulated by Order m Council. But neither the salary 
of a Judge nor his rights in respect of leave of absence or pension will be 
liable to be varied to this disadvantage during his tenure of office. 

76. The power to appoint temporary additional Judges and to fill tempo- 
rary vacancies in the High Court will be vested in the Governor in his discre- 
tion. 

77. Subject to any provision which may be made by the Legislature the 
High Court will have the jurisdiction, powers and authority vested in it at the 
time of the commencement of the Constitution Act. 

78. The Legislature will have power to regulate the powers of superinten- 
dence exercised by the High Court over subordinate Courts. 

79. As regards appeals to the King in Council, subject always to the right of 
His Majesty to grant special leave, existing rights of appeal will he preserv^, 

^and in addition an appeal will lie without leave from the High Court to the Prviyy 
Council in any matter involving the interpretation of the Constitution Act. 


168 

169 

179 

171 

172 

178 

175 


The Sechetaby oe State’s Abvisebs. 

80. The Secretary of State will be empowered to appoint two persons (of 
whom one mast ham held office for at least 10 years under the Crown in Bwrma) 
for the purpose of advising him. 
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81. Any person so appointed will hold office for a term of five years, will 
not be eligible for reappointment, and will not be capable, while holding his 
appointment, of sitting or voting in Parliament. 

178 82. The salary of the Secretary of State’s advisers will be £ a year, 

to be defrayed from monies provided by Parliament. 

179 83. The Secretary of State will determine the matters upon which he will 
consult his advisers, and will be at liberty to seek their advice, either individu- 
ally or together, on any matter. But so long as a Secretary of State remains 
the authority charged by the Constitution Act with the control of any members- 
of the Public Services in Burma he will be required to lay before his advisers 
sittifig jointly with the cudviseTS^ provision for whose appointment is made irv 
proposal 176 of the Indian White Paper, and to obtain the concurrence of the 
majority of the body so formed to any draft of rules which he proposes to make 
under the Constitution Act for the purpose of regulating conditions of service, 
and any order which he proposes to make upon an appeal admissible to him;. 
under the Constitution Act from any such member. 

The Pubug Services 
General 

180 84. Every person employed under the Crown m Burma will be given a full 
indemnity against civil and criminal proceedings in respect of all acts before 
the commencement of the Constitution Act done in good faith and done or 
purported to be done in the execution of his duty. 

X81 85. Every person employed in a civil capacity under the Crown in Burma' 

will hold office during His Majesty’s pleasure, but he will not be liable to" 
dismissal by any authority subordinate to the authority to whom he was 
appointed* ; or to dismissal or reduction without being given formal notice' 
of any charge made against him and an opportunity of defending himself^, 
unless he has been convicted in a Criminal Court or has absconded. 

(a) Persons appointed by the Secretary of State in Council before the commence- 
ment of the Constitution Act, and persons to be appointed by the Secretary of 

State thereafter. 

86. Every person appointed by the Secretary of State in Coimcil before the' 
commencement of the Constitution Act will continue to enjoy all service 
rights possessed by him at that date or 'will receive such compensation for the- 
loss of any of them as the Secretary of State may consider just and equitable. 
The Secretary of State will also be empowered to award compensation in an 5 r 
other case in which he considers it to be just and equitable that compensation 
should be awarded. 

A sunomary of the principal existing service rights of persons appointed by 
the Secretary of State in Council is set out in Appendix I (Part I). These 
rights will be in part embodied in the Constitution Act and in part provided 
for by rules made by the Secretary of State. 

Nouce. — An appeal lying previously to the Governor- General of India will ire 
future lie directly to the Secretary of State. 

183 87. The Secretary of State will after the commencement of the Act make 

appointments to the Services which will replace the Indian Civil Service and 
the Indian Police in Burmaf and the Ecclesiastical Department. The condi- 
tions of service of all persons so appointed, including conditions as to pay and 


*Persons appointed by the Governor- General or by the Governor-General in 
Council and transferred permanently for service in Burma wjllbe liable to dismissal 
by the Governor of Burma, and persons appointed by subordinate authorities in 
India and similarly transfeired will be liable to dicmissal by authorities in Burma of* 
corresponding status. 

fSee Introduction, paragraph 10. 
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allowances, pensions and discipline and conduct, will be regulated by rules 
made by the Secretary of State. It is intended that these rules shall in 
substance be the same as those now apphcable in the case of persons appointed 
by the Secretary of State in Council before the commencement of the Act. 

88. Every person appointed by the Secretary of State will continue to 
enjoy all service rights existing as at the date of his appointment, or will 
receive such compensation for the loss of any of them as the Secretary of 
State may consider just and equitable. The Secretary of State will also be 
empowered to award compensation to any such person in any other case 
in which he considers it to be just and equitable that compensation shoidd 
be awarded. 

89. The Secretary of State will be required to make rules regulating the 
number and character of posts to be held by persons appointed by the 
Crown, by the Secretary of State in Council or by the Secretary of State, 
and prohibiting the filling of any post declared to be a reserved post otherwise 
than by tie appointment of one of those persons, or the keeping vacant of 
any reserved post for a period longer than three months without the previous 
sanction of the Secretary of State or save under conditions prescribed by i^im. 

90. Conditions in regard to pensions and analogous rights will be regulated 
in accordance with the rules in force at the date of the Constitution Act, and 
the Secretary of State will have no power to make any amending rules varying 
any of these conditions so as to affect adversely the pension, etc., of any 
person appointed before the variation is made. An award of pension less 
than the maximum pension admissible will require the consent of the 
Secretary of State. The pensions of all persons appointed before the 
commencement of the Constitution Act will be exempt from Burma taxation 
if the pensioner is residing permanently outside Burma. The pensions of 
persons appointed by the Secretary of State or by the Crown after that date 
will also be exempt from Burma taxation if the pensioner is residing 
permanently outside Burma. 

91. The existing rule-making powers of the Secretary of State in Council 
will continue to be exercised by the Secretary of State in respect of persons 
appointed by the Secretaiy of State in Council or to be appointed by the 
Secretary of State until His Majesty by Order in Council made on an Address 
of both Houses of Parliament designates another authority for the purpose. 
Any rule made by the Secretary of State win require approval as specified 
in proposal 83, unless and until both Houses of Parliament by Resolution 
otherwise determme. 

Provision will be made whereby any person appointed by the Crown 
who is or has been serving in Burma in a civil capacity and any person who, 
though not appointed by the Secretary of State in Council before the 
commencement of the Constitution Act or by the Secretary of State after its 
commencement, holds or has held a post borne on the cadre of the Indian 
Civil Service may be given such of the rights and conditions of service and 
emplojnnent of persons appointed by the Secretary of State in Council or by 
the Secretaiy of State, as the Secretary of State may decide to be applicable 
to his case. 

93. A statement of the vacancies in, and the recruitment made to, the 
Services and Departments to which the Secretary of State will appoint after 
the commencement of the Constitution Act, will be laid annually before both 
Houses of Parliament. 

A statutory enquiry will be held into the question of future recruitment 
to the Services which will replace the Indian Civil Service and the Indian 
Police after a period to be determined.* The decision on the results of this 


♦See paragraph 19 of Introduction. 
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enqtiiiy, •with which, the Government of Burma will be associated, will rest 
with His Majesty’s Government, and be subject to the approval of both 
Houses of Parliament. 


(b) Persons appointed or to he appointed otherwise than hy the Secretary of State 
in Council or the Secretary of State. 

190 94. The Government of Burma will appoint and, subject to the following 
paragraphs, determine the conditions of service of all persons in the service 
of Government other than persons appointed by the Crown, by the Secretary 
of State in Council, by the Secretary of State, or hy the Governor in discharge 
of the responsibility imposed upon him ur\der the proposals contained in para- 
graph 10. 

95. Provision will he made for the compulsory transfer to the service of the 
Government of Purma of persons recruit^ hy the Government of India% before the 
commencement of the Constitution Act for service in Burma alone, 

191 96. Every person in the Service of the Goveriiment of Burma at the 
commencement of the Constitution Act, and all persons in ths service of the 
Government of India at the date of commencement of the Burma Constitution Act 
and transferred thereafter to that of the Government of Burma, will continue to 
enjoy all service rights they enjoyed at the date of such transfer. A summary 
of the principal existing rights is set out in Appendix I (Part II). 

\ 

[N'oTE. — In the case of persons transferred from the service of the Government 
of India to that of the Government of Burma, appeals will in future lie only to the 
appropriate authority in Burma. 

192 97. No person appointed by an authority other than the Secretary of State 
in Council who was serving in Burma in a civil capacity before the commence- 
ment of the Constitution Act, and no person in the service of the Government of 
India at the date of the commencement of that Act and transferred thereafter to 
service in Burma, wiH have his conditions of service in respect of pay, allow- 
ances, pension or any other matter adversely aJffected, save by an authority 
in Burma competent to pass such an order on the 8th March, 1926, or with the 
sanction of such authority as the Secretary of State may direct. 

193 98. No rule or order of the Government of Burma affecting emoluments, 
pensions, provident funds, or gratuities, and no order upon a memorial will 
be made or passed to the disadvantage of an officer appointed to a Central 
Service, Class I or Class II, or to a Burma Provincial Service, before the com- 
mencement of the Act, without the personal concurrence of the Governor. 
No post in a Service which replaces a Central Service, Class I or Class II, or 
in any Service replacing a Provincial Service shall be brought under reduction 
if such reduction would adversely affect any person who, at the commence- 
ment of the Constitution Act, was a member of those Services, without the 
sanction of the Governor or, in the case of any person appointed by the Crown 
or by the Secretary of State in Council, of the Secretary of State. 

194 99. Every person, whether appointed before or after the commencement of 
the Constitution Act, who is serving in a civil capacity in a whole -time per- 
manent appointment, will be entitled to one appeal against any order of 
censure or punishment, or against any order affecting adversely any condition 
of service, pay, allowances, or pension, or any contract of service, other than 
an Order made by the Government in the case of officers serving under its 
control. 


{ See paragraph 21 of Introduction. 



405 


(c) Public Service Commission. 

100. There will be a Public Service Commission for Burma. The membeiS 
of the Public Service Commission will be appointed by the Governor* who will 
also determine at his discretion their number, tenurp of ofSco and conditions 
of service, including pay, allowances, and pensions, if any. The Chairman at 
the expiration of his term of office will be ineligible for further office under 
the Crown in Bumaa. The eligibility of the other members for further em- 
ployment un der the Crown in Burma will be subject to regulati ons made by the 
Governor. 

101. The emoluments of the members of the Public Service Commission 
will not be subject to the vote of the Legislature. 

102. The Public Service Commission will conduct all competitive exami- 
nations held in Burma for appointments to the Government service. The 
Government will be required to consult it on all matters relating to methods of 
recruitment, on appointments by selection, on promotions, and on transfers 
from one service to another, and the Commission will advise as to the suit- 
ability of candidates for such appointments, promotions or transfers. 

10^1. The Government will also be required, subject to such exceptions (if 
any ' as may be specified in regulations to be made by the Secretary of State or 
Governor, as the case may be, to consult the Public Service Commission in 
connection with all disciplinary orders (other than an order for suspension) 
afieoting persons in the public services in eases which are submitted to the 
Government for orders in the exercise of its original or appellate powers ; in 
connection with any claim by an officer that Government should bear the costs 
of his defence in legal proceedings against him in respect of acts done in his 
official capacity ; in connection with any claim by an officer that he has suffered 
loss of rights existing at the date of his transfer to service under the Burma Go- 
vernment ; and in connection with any other class of case specifi.ed by regula- 
tions made from time to time by the Secretary of State or Governor as the case 
may be. But no regulations made by the Governor will be able to confer 
powers on the Commission, in relation to any person appointed by the Secretary 
of State without the assent of the Secretary of State. 

104. The Government will be empowered to refer to the Commission for 
advice any case, petition, or memorial if they think fit to do so ; and the 
Secretary of State will be empowered to refer to the Commission any matter 
relating to persons appointed by him on which he may desire to have the 
opinion of the Commission. 


197 
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APPENDIX I. 


(Paht I.) 

List of principal existing Rights of Officers appointed by the Secretary of 

State vn Council- 

Note* — ^I n the case of sections the reference is to the Government of India 
Act, and in the case of rules to rules made under that Act- 

1* Protection from dismissal by any authority subordinate to the appointing 
authority (Section 96b (1)). 

2. Right to be heard in defence before an order of dismissal, removal or 
reduction is passed (Classification Rule 65). 

5. Guarantee to persons appointed before the commencement of the Govern- 

ment of India Act, 1919, of existmg and accruing rights or compensa- 
tion in lieu thereof (Section 96b (2))* 

4. Regulation of conditions of service, pay and allowances, including Burma 
allowance, and discipline and conduct, by the Secretary of State in 
Council (Section 96b (2)). 

6. Power of the Secretary of State in Council to deal with any case in such 

manner as may appear to him to be just and equitable notwithstanding 
any rules made under Section 96b (Section 96b (5)). . 

“6- Non-votability of salaries, pensions and payments on appeal (Sections 
67a (3) (iii) and (iv) and 72n (3) (iv) and (v)). 

7. The requirement that rules under Part VII- A of the Act shall only be 

made with the concurrence of the majority of votes of the Council of 
India (Section 96b). 

-8. Regulation of the right to pensions and scale and conditions of pensions 
in accordance with the rules in force at the time of the passing of the 
Government of India Act, 1919 (Section 96b (3)). 

Q, — (i) Reservation of certain posts to members of the Indian Civil Service 
(Section 98). 

(ii) Appointment of persons who are not members of the Indian Civil 
Service to offices reserved for members of that service only to be made 
subject to rules made by the Governor- General in Council with the 
approval of the Secretary of State in Council (Section 99), or in cases 
not covered by these rules to be provisional until approved by the 
Secretary of State in Coimcil (Section 100). 

10. Determination of strength (includmg number and character of posts) of 

All-India Services by the Secretary of State in Council, subject to 
temporary additions by the Governor- General in Council or Local 
Government (Classification Rules 24 and 10). 

11. Provision that posts borne on the cadre of All-India Services shall not be 

left unfilled for more than three months without the sanction of the 
Secretary of State in Council (Classification Rule 25). 

12. Appointment of anyone who is not a member of an All-Tndia Service to 

posts borne on the cadre of such a Service only to be made with the 
sanction of the Secretary of State in Council, save as provided by any 
law or by rule or orders made by the Secretary of State in Council 
(Classification Rule 27). 

13. Sanction of the Secretary of State in Council to the modification of the 

cadre of a Central Service, Class I, which would adversely affect any 
ofifioer appointed by the Secretary of State in Council, to any increase 
in the number of posts in a Provincial Service which would adversely 
affe^ any person who was a member of a corresponding All-India 
Ser^ce on 9th March, 1926, or to the creation of any Specialist Post 
which would adversely affect any member of an All-India Service, 
the Indian Ecclesiastibal Establishment^ and the Tridiflyi, PoUtaoal 
Department. (Provisos to Classification Rules 32, 40 and 42.) 
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3.4. Personal concurrence of the Governor required to any order affecting 
emoluments, or pension* any order of formal censure, or any order on 
a memorial to the disadvantage of an officer of an All -India Service 
(Devolution Rule 10). 

15- Personal concurrence of the Governor required to an order of posting 
of an officer of an All-Tndia Service (Devolution Rule 10). 

16. Right of complaint to the Governor against any order of an official superior 

in a Governor’s Province and direction to the Governor to examine 
the complaint and to take such action on it as may appear to him 
just and equitable (Section 96 b (1))- 

17. Right of appeal to the Secretary of State in Council, (i) from any order 

passed by any authority in India, of censure, withholding of increments 
or promotion, red action, recovery from pay of loss caused by negligence 
or breach of orders, suspension, removal or dismissal, or (ii> from any 
order altering or interpreting to his disadvantage any rule or contract 
regulating conditions of service, pay, allowances or pension made by 
the Secretary of State in Council, and (iii) from any order terminating 
employment otherwise than on reaching the age of superannuation 
(Classification Rtiles 56, 57 and 58). 

18. Right of certain officers to retire under the regulations for premature 

retirement. 


(Paht II.) 

JLiat of print'ipal existing Rights of Persons appointed by Authority other 
than the Secretary of State in Council 

Note. — I n the case of sections the reference is to the Government of India 
Act, and in the case of rules to rules made under that Act. 

1 . Protection from dismissal by any authority subordinate to the appointing 

authority (Section 96b (1)). 

2. Right to be heard in defence before an order of dismissal, removal or 

reduction is passed, subject to certain exceptions (Classification Rule 
55;. 

"3 . Regul ation of the strength and eonditi ons of service of the Central Servi ces, 
class I and elas«* IT, by the Governor- General in Council and of Pro- 
vincial Services by Local Government subject, in the case of the latter, 
to the provision that no reduction which adversely affects a person 
who was a member of the Service on the 9th March 1 926 should be made 
without the previous sanction of the Governor- General in Council 
(Classification Rule.<=i 32, 33, 36, 37, 40 and 41). 

4. Personal concurrence of the Governor required to any order affecting 
emoluments or pension, an order of formal censure, or an order on a 
memorial to the disadvantage of an officec^of^ Provincial Service 
(Devolution Rule 10). 

•5* Right of appeal from any order of censure, withholding of increments or 
promotion, reduction, recovery from pay of loss cau«*ed by negligence 
or breach of orders, suspension, removal or dismissal, and any order 
altering or interpreting to his di ^advantage a rule or contract regulating 
conditions of service, pay, allowances or pension, and in the case^ of 
subordinate services the right of one appeal against an order imposing 
a penalty (Classification Rules 56, 67, 58 and 54). 

(Part III.) 

Non-Votabie SAnAHiEs, &c. (Civin). 

The salaries and pensions of the following classes of persons are non* 

'votable : — . , , 

(a) persons appointed by or with the approval of His Majesty or by the 
Secretary of State in Council before thb comihencement of the Constitu- 
tion Act or by a Secretary of State thereafter ; 
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(by person«t appointed before the first day of April 1924, by the Go- 
vernor-General in Council or by a Local Government to Services and posts- 
classified as superior ; 

(c) holders in a substantive capacity of posts borne on the cadre of the 
Indian Civil Service j 

(d) members of the Public Service Commission ; 

(e) holders in a substantive capacity before the commencement of the 
Constitution Act of posts in an Indian Central Service- 

The following sums payable to such persons fall also under item (v) of 
paragraph 47, namely : — 

Sums payable to, or to the dependants of, a person who is, or has been, in 
the service of the Crown in Burma under any Order made by the Secretary 
of State in Council, by a Secretary of State, by the Governor- General in 
Council, or by the Governor of Burma upon an appeal preferred to him in 
pursuance of Kules made under the Constitution Act. 

For the purposes of the proposals in this Appendix the expression ** salaries 
and pensions will be defined as including remimeration, allowances, gratui- 
ties, contributions, whether by way of interest or otherwise, out of the reve- 
nues of Burma to any Provident Fund or Family Pension Fund, and any 
other payments or emoluments payable to, or on account of, a person in respect 
of his o&ce. 


APPENDIX IT. 

{See loaragrajih 18 of Introduction.) 

pRovisioiTAL List of Abeas to be iNCLunEi) in Schedtjee A ani> 
Schedule B to the Constitutton Act. 

Schedide A. 


District. 

1. Federated Shan States . . 

2. Arakan Hill Tracts 

3. Chin BQlls 

4. Myitkyina 


5* Bhamo 

d. Upper Chindv in . . 
7. Katha 

1. Myitkyina 
21* Hhamo 

Upper Chindwin . . 
4* Salween 


Area. 

. . N'orthern Shaa States. 

Southern Shan States. 

. . Arakan Hill Tracts (late Hil 1 District of 
Arakan). 

Chin Hills (including the Pak6kku Hill 
Tracts). 

Myitkyina Kacliin Hill Ti acts- 

Mogaung Kachin Hill Tracts. 

Kamaing Kachin Hill Tracts. 

Sad6n Kaeliin Hill Tracts. 

Htawgaw Kachin Hill Tracts. 

Putao Sub-Division (late Putao- 
District',. 

SiiJum Kachin Hill Tracts. 

Shwegu Kachin Hill Tracts. 

, . Somra Tract. 

Kanti State. 

Thaungdut State. 

. . Katha Kachin Hill Tracts. 

Schedule B- 

. - Other than the Tzacts specified in 
item 4 of Schedule A- 

. . Exclusive of the Hill Tracts specified in' 
itern ^ of Schedule A. 

.. Homal;in Sab -division and the Tamu 
Towpi^ip of the Mawjaik. , 
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Centre^ responsibility at 1 63 — 227. 

Chaiuher of Princes, 3. 

Christtips, Thdiaiu ; 

Meltbp^pf elejption to Federal Assembly, 
201 . 

Number, 2. 

Bepresentatiop# in»j Legislature?, ,12.0>, 


Coioasie and , currency of Federation, 
legislative proposal? affecting, require- 
ment of Governor- Gonei'ar.s -'anction, 
211. 391. 

Commander-m- Chief, 9ec nnehr Defence. 
Commerce and industry, representation in 
Legislatures, 121, 196. 

Commerce and trade : 

Agreements wnth foreijm countries, 184* 
Bounties and subsidies, .356. 
Discrimination, under Discrimina' 
tion. 

Relations between India and United 
Kirurdom, piincipies of, in futtire, 
346, 347. 

Communal Award : 118 — 120. 

Attitude rc, in India, 12(1. 

Endorsement of, 118 — 120. 

Poona Pact, 118. 119, 120, 106. 
in Relation to Bengal, 1-0. 

Communal representation : 

Inevitability of. 20. 

in Ministries, difficulties reruilting from, 

112 . 

Communications, 

maintenance of, 175. 

Concurrent powers see under Di«:tribution 
of Legislative power-* under Federation, 

Constituent powers : 374 — 3S1. 

Grant of, to legislature^, impractic- 
ability at pre«pnt, 375. 380. 

Meaning of, 374. 

Constitution : 

Exist/in ii distribution of authority, 152. 
Flexibility, need for, 22. 

Influence of British constitutional ideas, 

10 . 

Present structure, 4-5. 
rheory and practice, 13-14. 

Constitiition Act : 

Amendment. ; 

by Order in Council procedure, 
376—379. 

Resolution? for, by Indian Legis» 
lature?, procedure, 117, 3S0, 381^^ 
Interpretation : 

Appeal to Privy PounoiU 32£.,. 
Jurisdiction of .lederaj Coujtt, 324>. 
325. 

LegiHation^ aii@ctmg,i L^gifiaigirett;*w6^ 
not be competent to enact^i 140,. *37^4 , 
EightOf.ancl. 
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ouncil of Tndia][: 

Advisory body to replace, 385. 386. 

Body corporate, 382. 

Chaii; 2 :eR eoTaseciuent on re 3 pori' 5 ible 
<rovernment, 385. 

Com])osition of, 382. 

Member *=5, teaurf-, 382. 

Power's in relation to finance, 384r. 

Powers of, 382, 383. 

Property, .sirts. etc., 387. 

Secretary of State’s power to over- 
rule Council, 383. 

Council o£ State : 

.SVC al9j Federal Legislature. 

Composition of, 19i, 202. 

Election * 

Method, 105, 203, 207. 

Scheme for, pp. 127-129. 

Indian States, representation of, 208- 

200 . 

DistriVaitmn of seats, scheme, 
pn. 131-141. 

Joint sessions, 21b. 

Members * 

Period of election, 204. 

Rotational retirement, 204. 

Size of, 205. 216. 

not Subject to dissolution, 204. 

Counsellors, ^ee under Governor-ffeneral, 
Courts, 'ioe under Judicature. 

Criminal a|>peals •iee under Judicature. 

Criminal proceedings against Europeans, 

procedure regulatinff, 140. 

CrowU: 

Dominion and authority of, 140, 152, 
153, 157. 

Relations wth vStates, 157, 164 note, 
409. 

Currency, see Coinage and Currency. 

Customs system : 

Lack of uniformity, 31. 

Position of acceding States regarding, 31. 

Defence : 

Army budget : 

Po<^iUon of Central Legislature re, 
31). 

Pro^cedure, 177. 

British troopo, number pf, 6- 
Command of forces^ in India, 165, 183.' 
Commander-in-6hief : 
Appointm<Mr^€h%^l83- 

83. *■ 

Reservation of power to.Hfellii^|lstf , 

, 165i 

; ‘ QpfeeifeSoiMGrerielfSBfPs 


Bef ence — ronf^ n u?d^ 

Committee'of^ Indian Defence, 176. j '7 
^^oims<-lJor for, 177. 

Department ot, relations with other 
Department-, 175, 176, 177. 

Ecclesia*1ical exi^enditure, control, 186, 
in Emer<renc\^ of power in 

Federal authcritie®, 237. 

Indian States’ contribution to. 249. 
Indian Troop?, emiAoyment outsido- 
Tndia, 178. 

Tndionization : 179, 180. 181. 

Presen t em e , 181. 

Tim^^ limit, impracticability, 181. 
Military Finanoe an*'* .Mibtary Accounts 
Department's, contrr'*. 177- 
as Re=?erved Department, 34, 38, 39, 
173-183, 191. 

Service'? : 

Pav and pen'^ion'?, non votable, 295. 
Rights of: 182. 

Safeguarding of, 295. 

Statutory Commission’s report, 173, 174. 
Dehra Dun Institute, see und^r Forestry. 

Depressed Classes : 
see jLsd Communal Award. 

Method of Elect* on to House cl 
Assembly, 201. 

Discrimination : 34.2-373. 

Admini'^trative, 348. 

British 'subjects domiciled in United 
Kingdom, safeguards for, 351, 353. 
in Bttrmd, zmdtr Blirma 
Commercial : 

Bills discriminatory in fact though 
not in form, 357. ^ 

Bounties and subsidies, 356. 
against British imports, 356, 357. 
against Briti.«h trade in India, 347. 
Companies incorporated in Urxited 
Kingdom and in India, safeguards 
for, 352-353. 

Conventional arrangements, oppor* 
tunity for, m future, 360. 

Friendly settlement by negotiation as 
best method of dealing’ with, 350, 
360. 

agaihst English language, prevention, 
373. 

Leaislative : 

Prevention, by Statutory provisiohs» 
340, 357. 

Ei^^ptT6h^,^"355, 366.^^ ^ 

Re?trictioa of powers n? ie^iiilatu^es, 
140r342l'* 
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' UhetiminatiDn- cnrifinned 

Modical rjnalificat’ons, 361 365. 
J^revention, spefial resporis-ibiiity of 
Governors M\d GovernvU'-Oenoral, 
78. 168, 345, 346. 348. 
t^roblem, definition of, 342. 

Professional qualifications, 358. 
tleeipiocity bet.vcen India and United 
Kin adorn, 353, 

iRclatiori^s \vith other part«; of His 
Majesty’s Dotnimon®. 165. 
b^sed on Rf^ligion, colour, or place of 
birth, prevention, 351, 367. 

Right of entry, restriction of, 351. 

Bale or mortgage of agricultural land, 
to noTi'agricuIturist«, 367. 

Shipping, safeguardo for, 354. 

Domiciled European Community, see 
Ando-Indian and domiciled European 
Community. 

Dyarchy, provincial : 

AboUtion o'\ 17, 36, 67. 

Working ob 34. 

Ecclesiastical Affairs : 

Expenditure, !imit to. 186. 
as Reser^^ed Uepnrtmerit, 185, 186, 

Ecclesiastical Derartmentj 185. 

Recruitment, 289, 302. 

Economic Ties between British India and 
States, 31. 

Education : 

Ancrlo-Indian and domiciled European 
community, grant s-in -aid, 321. 
^Co-ordination of policy, 227. 

Elections and Electorate's : 

Federal legi=-lature : 

Direct or indirect election ^ 193-200, 
Indirect election recommended, 200. 
propo-^ed Scheme of election's, 
pp. 127-130. 

White Paper proposal^, 194-196. 

Prescribing of certain matters by Order 
in Council, 378. 

Provincial elections : 

AdminHrative practicability, 128. 
Communal electorates, 120. 

Corrupt practice*,', 138. 

Direct, by territorial constituencies, 
128. 

Expenses, 138. 

Crbup system of indirect election 
rejected. 129. 

Bpceial interest eonstitnences, 125, 
428. ’ 


English Language : 

Discrimination against, prevention, 
373. 

Question of use as oMcial language, 373. 

Europeans : 

Criminal proceedings against, procedure 
reguiafing, 140. 

Number of, 6. 

Repre=*cntation in Legislature, 120, 
App., pp. 84, 195, 196, App-, pp. 127, 
130. 

Excluded Areas : 

Administration bv Governor, 67 foot- 
note, 74, 80, 144. 

Application of Acts of Provincial 
legislature^’, 144. 

Expenditure required for, shoiild be 
non-votable, 148. 

Partially, administration, special res- 
ponsibility Oi Governor, 78, 80, 144. 

Peace and good government, regulations 
by Governor, 144. 

Specification of, by Order in Council, 
378. 

Executive authority : 

Under present Constitution, 164. 

Federal Executive, .see thnt title. 

Provincial Executive, 6'ee that title. 

External Affairs, see Foreign Affairs. 

Family Pension Funds, 320. 

Federal Constitution, and Provincial 

amonomv, inclusion in same Act, 157, 
407. 

Federal Court, see under Judicature. 

Federal Executive ; 

idee also Ministers. 

Relations with Leori-^lature, 191, 192. 

Federal Finance, see Finance. 

Federal House of Assembly, .see House of 

Assembly. 

Federal Jurisdiction, area of, 169 — 162. 

Federal Laws : 

Execution of, ly units, 219, 236, 221. 

Interpretation of, jurisdiction o 
Federal Court, 324. 325. 

Federal Legislature, 193 — 21 7. 

see also Council of State and House 
of Assembly. 

Alternative to White Paper scheme 
proposed, 26, App., pp. i^T — 130* 

British Baluchistan excluded from scope 
of. 213. 
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Fed eral Legislature— conu nued* 

Composition of, 193 — 210. 

Alteration of, 38n. 

Election method, direct or indirect, 193, 

200 . 

Form mu«!t be defined in Constitution 
Act, 27. 

Indian State«i’ representation : 194, 20/5, 
208, 209, App., p. 131—141. 

Attitude to purely British India 
measure?, 217. 

Distribxitmn of seat*, scheme, App., 
p. 131. 

Tenure of representatives, 210. 
temporary Weightage in respect of | 
non -acceding States, 209. 

Indirect election recommended, 20C. 
Power-s of, 211 — 213. 

Bestriction^ on, 211. 

Procedure in, se^ Ie(?islati7e procedure* 
Belations with Executive, 191, 192. 
Relations between two Houses, 215, 216. 
Size, alteration of, .380. 

Size of two Federal Houses, 205. 
Unicameral, rejection of proposal, 
206. 

White Paper Proj'osals, 194. 

Federation : 151—162. 

AccevSsion of States, 15 1 — 157. 

Area of federal jiirisdb tion, 159. 
Argument for, 26, 30-31, 33, 39. 
additional Coat of, 267, 273. 
and the Crown, 151 — 156. 
of Disparate units, difl0lcultie.s of, 29. 
Distribution of lejjislative powers, 
5,u— 56, 228— 242^ 

Concurrent powers : 51 — 63. 

ConflicTs of law, x^T'ovision in cases 
of, 63, 233. 

Enforcement of, Federal laws, 219. 
Governor-General as arbiter of 
conflictinsc t la^ms 63, 233. 

List, 233. p. 158. 

Relations between Centre and 
Provinces. 234. 

Validity of Acts : 

Limitation of period for legal 
challenge, 235. 

Settlement of disputes, 229. 
Courts, jurisdiction, powers and 
authority, 334. 335. 

Defence,*238. 

Exclusive jurisdiction : 

Confilict between entries in Lists, 
232. 

Revised lists. 232. 

Validity of legislation and settle- 
ment of disputes, 229. 
Existingdaws. 242. . 


Federation— conf fnwed. 

Distribution of legislative powers—* 
continued. 

Federal subjects. List. p. 150. 

Li«»ts of Federal, Provincial and 
Concurrent Powers : pp. 3 50 — 159^ 
Changes in revised lists, 237 — 241. 
Revised, 234. 

further Scrutiny necessary, 241. 
Provincial subjects. List. p. 154. 
Residuary legislative powers, allo 
r*ation of, 54 — 56, 232. 

Statutorv delimitation of powers* 
229, 230, 232. 

Validity of legislation and settlement 
of dispute.®, 221, 229. 235. 

Establishment, conditions must be 
determined in Constitution Act, 28. 

Finance : 

see also that title. 

Financial position in relation ta 
Constitutional change®, 273. 

Govern or* General to be vested with 
Executive authority of. 165. 

Inauguration : 273. 
bj’' Proclamation after Address by 
both Houses of Parliament, 1 57. 

Indian States and : 
see also under Finance. 

Accession ; 

Instrument® of, 155. 

Standard form to be followed 
as far as possible, 156. 
no Obligation on Crown to accept, 
156. 

of Sufficient numbers a condition 
precedent to Federation. 157. 
a Voluntary’’ Act, 154. 

Attitude of, 29, 32, 142. 

Conditions, muFt be determined in 
Constitiitioii Act. 28. 

Power® to be exercised by Federal 
Governm^^nt, 154, 155. 156. 

Subjects not accepted as federal* 
dealing with by Viceroy, 165 
(footnote). 

Legal basis of, 153- 
Pre-requisite®, 157, 390. 

Relations between Federation and 
federal units : 218 — 227- 
Indian States, 153 — 158. 

Execution of federal Act®, 219, ‘236. 
Pr'^'vinoes : 

Administrative nexus, 218. 
in Concurrent field, 234. 

Federal Government’s directions, 
enforcement of. 221. 

Federal law®, execution of, 219, 220* 
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federation — conti n ued . 

Helation^’ betNveen Federation and 
federal units— continued* 
inter-Pro\uneial relations and {settle- 
ment of disputes, 222, 262. 

Water supplies, 224 — 226. 

.finance : 243 — 273. 
see also Taxation. 

All oration of source-! oi rex^eniie between 
Federation and feieral units : 
>244—266, 397. 

Corporation tax, 256* 
jdiftect of entry of State« into Federa- 
tion, 256. 

JBJxoise duties, 260. 

Existing system, and results of, 245. 
I'Export dutie-, 260. 

Tneome taxe-^, 248 — 255, 262. 

Prescribino: of distribution, by 
Ord'^r in Council, 252, 378. 
^Problem of, 244. 

*6al,t jluties, 266. 

"Terminal and other taxes, 281. 

-Audit, that tWe* 

Borrowing pouer-, regulation and 
co-prdination, 84, 266, 317, 397. 

‘ l^ujigpt Qstipa^tes pf rev,en.ve and expend! - 
ture of Central and Provincial 
Governments in 1933-34, 2,4S^ 

Council of India's x^ow^ers in relation to, 
384. 

Deftcit Provinces and subventions to, 
259, 2j38— 270. 273. 

’Prescfi'lbiug of <=!ubvention by Ord'^r 
in Council, 378. 

jPt^t^'ibution of powers and resources 
durii;i 2 transitory period, 408. 
additional Expenditure involved by 
con-^titutional change^, 267 — 27B* 
Federal budget, interest of Provinces in, 
262. 

f ^aneial er^piiry as to detail^, 273. 
ndian .States : 

•Contfibritions to federal fisc in times 
ot sermus stre.ss, 250. 

Direct taxation, attitude of .States, 
256. 

Financial adjustments between 
Federation and, 263 — 265, 271. 
Prescribing of, bv Order in Council, 
378. 

Leerislafive procedure, .>ee tM title. 
Present position oi India, 246, 272. 
Bevonues, appropriation, power to 
Oov^3»nor, 107. 

”** Virement or ^eappropriation* powers 
146 

tton Vo table expendilure, 147, 148, 149, 
2f!h 295, 31,6, 332, 335, 401. 


Financial Adviser. 170. 

Financial Stability a^d Credit : 

Governor- General's responsibility for, 
168- 170. 

Provincial Governor's' ‘‘ speeinl responsi- 
bility ” not. recommend^'d, .84. 

Fiscal Convention, 343* 
in new Constitution, 344. 

Foreign Affairs, reservation of, 34, 38, 172, 
184. 

Forest Service : 

English personnel, 311. 
as ProvinciJil service, 305. 
future Recruitment, 306, 3»11. 

Forestry : 

Board of, 305, 307. 

’•Reseaieh : 

Co oidination of, 223, 227, 305. 

Dehra Dun Central Institutje : 
Maintenanoo oK ^05, 306. 

Staffing of, 300. 
as Training' centre, 306. 

Franchise : 

Administrative practicability of pro- 
yjosals, 128. 

Amendment, resolution* to Parlia- 
ment by Legislatures, 380, 381. 
Berars, educational qualification, 131. 
Bihar and Orissa, qualificalion m rural 
areas, 131. 

Educational (juaufication for men, 137* 
Exi.-ting, 123. 

Future exten«:ion of, 139. 

Gioup system of election considered, 

129. 

L^gisliitive Councils, Ajip. p. 84. 
Proposals ot Statutory Commission and 
Franchi-’e Committee, 124. 
Qualifications, prescribincr of, and alter- 
ation of, procedure, 378, 381. 

White Paper jiroiiosaK. 125 — 128. 

Approval, %vith modifications, 131. 
Women’s Franchise : 

Educational qualification, 132, 133, 
136. 

vital Importance of, 133, 134. 

Literacy qualification, 133, 3 35, 136. 
Present po^it’on, 123. 

Proposals, 132 — 13.6. • 

Ratio to men, propotsals for increase, 
136. 

Wive^, application requirement, 133, 
134, 135, 136. 

Wives, widows and mothers of men 
with military qualification, 132, 
133, 134,135.' J 



Pundamental Eights- 36'6— 372, 

Declaration of, impreicticability, 366. 

»€rovemment Business, distribution and 
' eondwt, rule-making powers of 
iSovernoi’, 100, 145. 

Crovernment oS India Act, 1319, Prermble 
of. 12. 

Government Pleaders, 402. 

Governor-General : 

'as Arbiter of confiLictinpc claims re 
concurrent powers, 53, 233. 

Assent to Bills : 

Discretion as to, 53, 212, 357. 
Withholding of, from bills dis- 
criminatory m fact though not in 
form, 357. 

. Oomrautation or remission of sentence? 
and pardon, power of, 330. 

Ooncurrence ' to Oovernors’ uActs jand 
Ordinances, 105- 1 06- 

' Conneii of Ministers, t^ee ‘Ministers, 

' Federia.i. 

Counsellors for Eeserved Departments : 
169, 172, 188. 
for Defence, 177. 

Number of, 172, 188. 

Position and functions ol, 172, 187, 
188. 19i. 

Belations \vith ministers, 187, 188- 
Salaries nnd conditions of service, 
pre‘-cnbing of, 172. 377. 

Transitory provisions, 408. 
Discriminatiion against British imports, 
preventiori of. 345. 346. 
iExcf'Utive Council of,i40, 164. 

Executive power and authority of 
Federation to be vested in, 165. ^ j 
jEKerofcse of prerogative powers of the 
Crown, 165, 166. 

and Federal Administration, 187 — 189. 
Financial Adviser,' 170. 

Instrument of Tnstm.'’tions, 165, .166, 
170, 177, 179, 187, 192, 262, 321, 334, 
344, 345, 346, 367. 

Orders lawfully issued by, securing 
execution of/ special responsibility oi 
Governors 78, 81. 221, 224, 410. 
Payments to, prescribing of, 377.^ 

Prior consent to legi'ilfdiion, requirement 
of, 140,^211, 238, 262, 371, 391. 394. 
Beference of matters of law to Federal 

Belations witli Ministers, .165, 166, 169, 
^M7-X8S. 

Be^erve Bmk., ha'iobions^re#i391. 
Beserved 


Governor- General — rominve^. 

Residiinry powers, 54-6. 232. 

Special p»owers and responsibilities : 

38, 40, 165, 166, 188, 190. 

Commercial discrimination, preven- 
tion of, 168, 345, 346, 348, 357. 

Constitutional breakdown, powers in 
event of, 40. 

Expenditure for discharge of, 165. 
Financial stability and credit of the 
Federation, -.afeguard'ng of, 168, 
170. 

Indian States, protection of right? of, 
168. 171. 

Minorities, -safeguarding of legitimate 
mteivsts of, 168, 321. 

Nature cf, 168—171, 188. 

Peace and tramiuiliity, prevention 
o£ grave menace to, 168, 169, 171, 
222, 238. 

Public Services, safeguarding of ‘rights 
. and legitimate ’nterests of, 168, 281, 
287, 293. 

in relation to Bail wavs. 393, 394. 

Staff, 188. 

Transitory neriod, functions daring, 
408. 

Ultimate responsibility for peace o 
whole of India,. 222. 

and Viceroy, different iatioii of functions, 
158. 

Water supplies. disputes -between 
Piovincep, adjudication by. 226. 

Govetnor-^General in Counei), 

relation? with Secretary of State,' 152. 

Governors • 

Acts of, see Governr/rs’ ‘Acts and 
Ordinances. 

Appointment of, 67 102. 

Assent to Bills : 

Disorttion as to, 142, 143, 334, 357, 
371. 

Withholding of, from bills discrimina- 
tory in tact though not in form, 
357 

Communication between, and Secre- 
taries to Government, 98. 

Excluded area,?, administration of, 
67 (tootnete), 74. 89, 144. 

Executive power to be vesied in, 68. 
Influence of, on working of responsible 
Government, 98. 

Information on matteis involving 
special responsibiliti«''s, obtaining 
of, 96, 98—100. 

Instrument of Instruction? * 73, 79, 
-85, >95.-96. 113, 141, 321, 334/ 357. 
Amendment, 73. 

/Barliameni and, and procedure re, 73. 
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Governors— contimted. 

Ministers, selertion of, 85*88. 

OfScp, importance of, 99. 

Ordinances; be'? Governor’s Acts and 
Ordinance®. 

Payments to, i)re*c*ribing of, 377. 

Prior consent to legislation, revjuirement 
of, 140, 371. 

Pelations with Minis-'-ers, 67, 72, 73, 
74, 75, 99, 100. 

Belations -with provincial admini«5tra- 
tion, 98-100. 

Beserve powers of, as guarantee for I 
development of responsible govern- 
ment, 114. 

Responsibibty to Governor- General, 
Secretary ot State and Parliament, 
110 . 

Rules for disposal of Government 
business, powers to make, 100,145. 

Salary and allowance®, non-votable and 
not open to discussion, 147. 

Secretary to. 101. 

Special powers and rceponsibilittes • 
40, 73, 74, 103—110, 114. 
Appointment of oflSeial a® temporary 
member of Legislature. 96. 

Arguments for grant of, 19, 23, 25. 
Breakdown oP constitution, powers 
in event of, 109-114. 

Commercial discrimination, preven- 
tion of, 78. 348. 

Constitiitional imi:^lications of, 75. 
D<*finition of, 78. 

Financial provision for discharge of, 
107, 147, 148, 149, 150, 317. 

Indian States, protection of riglits of, 
78, SO, 83. 

should be Laid down in Constitution 
Act, 74, 

List of, 78. 

Legislative power®, 104, 105, 106, 107. 
Minorities, safeguarding of legitimate 
interest® of. 78-79, 141, 321.** 
iN'ature of, 78-84. 

Orders lawfully issued by Governor- 
General, securing exeent’on of, 78, 

81, 221, 222, 410. 

Ordmances, 104, 106, 108, 140. 

Partially excluded ar-^as, administra 
tion r,f, 78, 8^ 144. 

Peace and tranquillity, prevention of 
jjave menace to, 78, 79, 92, 9.3, 

96 14 1, 222. 

Public Services, safeguarding of riglitvS 
and legitimate interests of, 78, ”79, 

93, 114, 281, 287, 288, 293, 317. 


Governors — rondlu^ecL 

Special powers and responsibilities — 
eontimted. 

for Safeguarding financial stability 
and credit of Province, not recom- 
mended, 84. 

Terrorism, combating of, 96. 

Stafi of, 101. 

Salaries and allowances- noii-votabJe, 
147. 

Governor’s Acts and Ordinances : 104, 105, 
106. 108. 

to be Laid before ParliaitAent, 105, 106. 
Legislation affecting, 140. 

Prior concJorrence of Governor- Gen 
10.^-106. 

Governors’ Provinces : 4. 

Area and pojiulation of certain existing, 
64 : 

Area and jDopulation eompared with 
EuroxJgan eountr^e«, 64. 

Autonomy, .<ee Provincial Autonomy. 
Boundarie®, 62. 

Future revision or adju®tment, pro- 
fusion mu®b be made in Constitution 
Act, and procedure tor, 62. 

E\i®ting, 57. 

Futnre, creation of, 63. 

New, ,57—61. 

Health Insurance, inclusion in crneurr*ent 
legislative field, 240. 

High Commissioner for India : 404. 
Appointment method, 405. 

Diit’c®, 406. 

Employment of asency of, bv States, 
405. 

Payments by, in England out of Indian 
revenue®, audit, 399, 

Reeruitment by, 311. 

Staff, former member® of India Ofiice, 
388. 

High Courts, 'fee under Judicature. 

Historical background, 7, 8, 9. 

House of Assembly : 
sep a(.s(j Federal Legislature. 

Composition of, 194, 195, 205. 

Duration, 204. 

Election ; 196-201. 

Direct v. indirect, 198-200. 

Method proposed in White Paper, 
196, 205. 

by Provincial Assemblies recom- 
mended, 201, 202, 207. 
Recommendations open to review in 
light of experience, 202. 

Scheme for, pp. 129*130- 
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House of Assembly— coniinwec?. 

Indian States, representation of, 208, 
209. 

Distribution of seats, scheme, 
pp. 131—141. 

Members, contact with constituencies, 
198, 199. 

Size, 205, 216. 

Hyderabad, State of, commercial and 
economic interests, special responsibility 
of Governor of Central Provinces and 
the Berars, 83. 

Income, taxes on, see under Taxation. 
India, peoples of, 2. 

India Office : 

Expenses of, 389. 

Staff, effect of constitutional changes on, 
and power to grant compensation, 388. 

Indian Civil Service, 9ee under Public 
Services* 

Indian Delegation to Joint Select Com-* 
mittee. pp. v, vi. 

Indian Medical Service : 

Civil Branch : 

Continuance of, 299. 
future Recruitment, 297 (footnote), 
299. 

Qualifications, safeguarding of, 365. 
future Reoraitment, 182, 297 (footnote). 

Indian political aspirations : 

Attitude of Parliament towards, 12. 
Reality of, 11. 

Indian States : 

Ceded territories, 261. 

Chamber of Princes, 3. 

Constitutional relationship with British 
India necessary for unity of India, 
30, 31. 

Contribution to defence, 249. 

Corporation tax, 256. 

Courts, appeal from, to Federal Court, 
325. 

Economic ties between British India 
and, 31. 

Employment of agency of High Com- 
missioner by, 405. 

Expenditure for discharge of functions 
of the Oown in, and arising out of, 
relations with, non-votable, 214. 
and Federation, see under Federation, 
Federal Legislature, ete. 

Fimdamental rights, declaration of, 
attitude to, 366. 


Indian States — continued* 

Land customs duties, 31, 264. 

Maritime customs, 31, 265. 

Hmnber and status, 3. 

Privy Council’s jurisdiction in relation 
to, 326. 

Protection of rights of, special responsi- 
bility of Governor- General and' 

Governors, 78, 80, 82, 168, 171. 
Railway police, control, 239. 

Railways, disputes between Statutory 
Railway Authority and, 395. 

Relations with Crown, 157, 164 (foot- 
note). 

during Transitory period. 409. 

Subjects of, eligibility for holding public' 
office, etc-, under Federal Govern- 
ment, 367. 

Tributes, 263. 

Indian States Delegation to Joint Select ^ 
Committee, p. v. 

Indianization, see under Defence. 

Instrument of Instructions, 76. 
see also under Governor-General and 
Governors. 

Intelligence Departments, wwder Police— 

Inter-Provincial relations, see under 
Provincial Autonomy. 

Invalid Pensions, inclusion in concurrent':, 
field of legislation, 240. 

Irrigation, research, co-ordination of, 223^ 
227, 307. 

Irrigation service : 

Organisation, 308. 
as Provincial service, 307—309. 
Recruitment : 

Enp^lish personnel, 311. 

Future, 309. 

Present, 308- 

Resumption of, by Secretary of States, , 
power of, 310. 

Judicature : 

Advocates- General, see that title* 

Appeals to Privy Council, 326- 
Chief Court, judges, salaries and pen-- 
sions, non-votable, 147. 

Civil judiciary : 339, 340. 

District judges : 

Appointment method, 340. 
Promotion, etc., 340. 

High Courts and, 324, 339, 340. 
Subordinate judges and munsiffs t 
Appointment method, 339. 
Promotions, etc., control by High^ 
Court, 339. 
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Judicature — continued . 

Criroinal Appeal : 

Court of, arguments against establish- 
ment, 330. 

Present position, 330. 

, Criminal, Magistracy ; 341. 

Appointment method, 341. 

Promotions and postings, 341. 

Criticism of judiciary by Legislatures, 
prevention of, 336. 

Pederal Court : 322—328. 

as Court of Appeal for whole of 
British India, 329. 

Decisions of, giving effect to, 326. 
Determination of questions between 
constituent units of Federation by, 
223, 322, 324. 

Importance of, 322. 

'^Judges : 

Appointment by the Crown, 328. 
Number, 323. 

Quahfications, 323. 

Removal for misbehaviour, 323. 
Retiring, age, *323. 

^Sal€wies,’328. 

Salaries, pensions and -allowances, 
prescribing of, 377. 

•Tenure,. 323. 

Jurisdiction : 226. 

Advisory, 326. 

Appellate, 325. 

Original, 324. 

Reference of matters of law to, ' by 
Governor- General, 327. 
during Transitoiy period, 410. 

. High Courts : 331 — 334. 

Administrative connection with Sub- 
ordinate judiciary, 333, 334, 335, 
339, 340. 

Administrative control ; 

by Central Government, not agreed 
to, 333. 

at Present, 332. 

by Provincial Governments, 333. 
Appeal from, to Federal Court, 325, 
326. 

Calcutta, control of, 332, 333, 335, 403. 

' Chief Justice, 331. 

Constitutional position of, in future, 
835. 

English as language of, 373. 

Expenses of : 

Expenditure certified by Governor 
to be non-votable, 147, 332. 
Supply to be determined by 
Governor after consultation with 
Ministers and to be non-votable, 
335. 


Judicatnre — continued* 

^ High Courts — continued* 

Federal and Provincial legislation in 
relation to, 334. 

Judges : 

Appointment by the Crown, 335. 
Indian Civil Service judges, 331. 
Qualifications, 331. 

Retiring age, 331. 

Salaries, pensions and allowances : 
Prescribing of, 377- 
Non-votable, 147. 

Tenure, 331. 

Juridical jurisdiction, 335. 

Position, safeguarding of, 334. 

Powers of, definition arid conffrma- 
• tion’in Constitution Atet,r 334, 335. 

Relations with Provinces, - 335* 
Sentences, commutation or . -remission 
I of, 330. 

‘ States' Courts, appeal from,* to Federal 
Court, 325. 

Subordinate Courts, language of, 373. 
Subordinate judiciary : 337, 338. 

Appointment and promotion, 337, 
338. 

Independence, securing of, 337, 338. 
Pblitical pressure on, 337. 

Supreme Court : 329 — 330. 

Establishment of, in future, argu* 
ments against, 329, 330. 

Judicial Commissioners, salaries and pen- 
sions, non-votable, 147. 

Jute ^export duty, eee under 'Taxation* 

Labour : 

Method of filling labour seats in House 
of Assembly, 128. 

Representation in Legislatures, 121, 
128, 196. 

Labour legislation, as concurrent power, ^1. 

Laud revenue, grants of land or of tenure 
of land free of, safeguarding of, 370, 
371. 

LaiidloMs, representation in legipiai^res, 
121,196. 

Languages ot India, 2. 
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Law and Order : 

tfee also Judicature and Police. 

Transfer : 

Arguments for and against, 19, 
90, 91. 

Essential for responsible government, 
91 • 

Safeguards, 91-97. 

Legal OfdDers, in Provinces, 402. 

Legal Remembrancers, 402. 

legislative Assemblies, see Provincial 
Legislatures. 

Legislative Councils : 

See also Provincial Legislatures. 
Abolition or creation of, 117. 
Composition of, 88, 122, App., p. 84. 
Depressed classes, representation of, 
120 , 121 . 

Special interests, representation of, 

121 . 

Women, representation of, 122. 
for Madras, Bombay, Bengal, U. P. and 
.Bi)iar, U6-7. 

J^einberSj rotational retirement of, 122. 
Powers, 150. 

Recommendations, 116, 117. 

Legislative powers, distribution of, 60-56, 
228-242. 

Concurrent powers : 61-53. 

■Conflicts of la^w, provision in cases 
of, 53, 233, 

Enforcement of laws, 219. 

Governor- General as arbiter of 
conflicting claims, 233. 

List, 233, p. 158. 

Relations between Centre and 
Provinces, 234. 

Validity of Acts : 

Limitation of period for legal 
challenge, 235. 

Settlement of disputes, 229. 

Cburts, jurisdiction and authority, 
334, 335. 

Defence, 238. 

^Exclusive Jurisdiction ; 

Conflict between entries in Lists, 232. 
Revised lists, 232. 

Validity of legislation and settlement 
of disputes, 229, 

Existing laws, 242. 
federal subjects, List, p. 150. 

Lists of Federal, Provmcial and Con- 
current Powers : pp. 150-159. 

Changes in revised lists, 237-241- 
Revised, 234^ 
further Siorutiuy 
Provindal subjects, 

List, p. 154- 


Legislative powers — continued- 
Residuary legislative powers, allo- 
cation of, 54-56. 232. 

Statutory delimitation of powers, 
229, 230, 232. 

Validity of legislation and settlement 
of disputes, 221, 229, 235. 

Legislative procedure : 

Federal ; 214-217. 

British India legislation, 217. 

Finance : 215. 

Demands for grants, 215. 

Money Bills, 215. 

Governor- General’s assent, etc., to 
Bills, 53, 212, 357. 

Indian States’ representatives and 
British-India legislation, 217. 

Joint sessions, 215, 216. 

Relations between two Houses, 215. 

Prior consent of Governor- General and 
Governor for certain proposals, 140, 
141, 142, 143, 211, 23^8, 262, 371, 
390, 394. 

Provindal : 145-160. 

Conflict between two Chambers, pro- 
cedure, 160. 

Discussion, powers to Governor to 
prohibit, 141. 

Financial ; 146-150. 

Demands for grants, system, 146, 
148, 150. 

Money Bills, 150. 

Revenue, annual proposals for 
appropriation of, 147. 

Governor’s assent to Bills, 142, 143, 
334, 357, 371. 

Governor’s powers, 74, 103. 

Joint sessions, 160. 

Regulation of, 145. 

Legislatures, composition and size, pro- 
cedure by which Indian Legislatures 
may request alterations in, 380, 381. 

Local self-governing instituiaons, develop- 
ment, 129. 130. 

Magistrates, see under Judicature. 

Medical Qualifications : 

Army and Air Force Medioal Oifloefss, 
right to practise, 365. 

Indian Medioal Council Act, 1933, 363. 
as Basis for arrangements in -future, 
364. 

Indian medical diplomas, wii^bdra's^ of 
recognition of, 362. 

Medical Act of J’^886, 361. 

Present position, 361. 

Recommendations, 364-365- 
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Ministers : 

Federal : 

Appointment of, 166. 

Functions, 166, 166. 

Relations with Governor-General, 
165, 166, 169, 187, 188. 
Representation of Indian States, 191, 
192. 

Representation of minoirty com- 
munities, 192. 

Transitory period, position during, 
408. 

Provincial : 

Appointment from outside Legis- 
lature not recommended, 84. 
Collective responsibility, 113. 

Council of, 67, 71, 73, 99, 100. 
Dismissal, powers of Governors, 92. 
Eligibility of nominated members, 88. 
Inclusion of members of minority 
communities, 71, 112. 

Membership of Legislature, 67, 86, 
87, 88. 

Ministerial responsibility and repre- 
sentation of communities, 86. 
Present system, 66. 

Qualifications, 85. 

Relations with Governor, 67, 72, 73, 
74, 76, 99, 100. 

Salaries and allowances, non-votable, 
147, 148. 

Selection by Governor, 85-88, 108, 112. 
Sphere of action of, 89-95. 

Statutory permanence of tenure, 
obiections to, 113. 

Minorities : 

Legitimate interests, safeguarding of, 
25, 78, 79, 141, 168, 321, 

Representation in Ministries, 71, 112s 
192. 

Representation in Public Services, 321. 

North-West Frontier Province : 

Governor, special responsibilities, 78, 82. 

Subvention from federal revenues, 258, 
269, 

Women’s franchise, 123. 134. 

Official Bloc, 4. 

Old Age Pensions, inclusion in concurrent 
legislative field, 240. 

Orders in Council, pr<>cedure by, 262, 262, 
298, 376-380. 

Ordinances, Governor’s Acts and 
Ordinances. 


Orissa, new Province : 57, 118. 

Bonn dares, 62. 

Case for, 60. 

Franchise, 131, 132. 

Subvention from federal revenues, 259*, 
269. 

Parliament : 

Acts of, repeal, amendment or repugnant 
legislation, 140. 141. 

Attitude towards Indian political aspir- 
tions. 12. 

and Instruments of Instructions, 76^ 
Issue with which faced, 43. 
Responsibility of Governors to, 110. 

Parliamentary government, British con- 
ception of. 20. 

Party system, developn:3ent, 113. 

Peace and tranquillily, prevention of grave 
menace to, 78, 79, 92, 93, 96, 141, 163, 
168, 169, 222, 238. 

Permanent settlement, 372. 

Legislation afiecting, reservation for 
signification of His Majesty’s pleasure, 
372. 

Pensions : 

Charge on revenues of India and 
obligation to meet, 319. 

Claims for, by officers appointed by 
Secretary of State, 318. 

Exemption from Indian income-tax in 
certain cases, 318. 

Family Pension Funds, 320. 

Funds for payment of, 315-20. 

Police : 

see also Public Services. 

Acts and rules : 

Amendment or repeal, requirement 
of prior consent of Governor, 93. 
Governor- General’s power to direct 
Governors regarding, 93. 

All-Indian : 

Conditions of service, control, 297. 
Recruitment ; 

Enquiry and revision in future, 298. 
of Indians in India, 297. 
by Secretary of State, continuance, 
289, 296, 297. 

Recruitment and control, variation 
procedure, 298. 

Central Intelligence Bureau, 97. 
Indemnity for past acts, 283. 

Intelligence departments, control, 97. 
Internal organisation and discipline, 
regulation, 93. 
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Police — continued^ 

Protection of, if law and order trans- 
ferred, 91, 93. 

Railway, see under Railways. 

Special branch : 

Control of, 96, 97. 

Records, restriction on disclosure, 95. 

Work of, and need for protection, 
94, 95. 

Transfer of, see Law and Order. 

Political aspirations in India, 11, 12. 

Political department : 

Organisation and strength, 303. 
Recruitment, 302, 310." 

Poona Pact, see under Communal Award. 

Private property, expropriation of, 369. 

Privy Council : 

Appeals to, 326. 

Jurisdiction in relation to States, 326. 

Professional gualiflcations, safeguarding of, 
358. 

Provincial Autonomy : 48 -64, 410. 

Ambit of, 60 — 56. 

Constitutional advance in provincial 
field, 64. 

Co-ordination of policy and research, 
222, 227, 306, 307. 
additional Cost of, 267. 

Definition, 48. 

Development of, 16, 17. 

Pederal constitution should be laid 
down in same Act as, 157, 407. 
Pinancing of, 37. 

'Governor- General’ s powers of inter- 
vention, 40. 

Principle, acceptance of, 49. 
inter-Provineial relations and settle- 
ment of disputes, *223 — 227, 262, 410. 
Re-adjustment at the centre consequent 
upon, 26, 27, 408-410. 

Safeguards, reasons for, 20. 

Provincial boundaries) constitutional pro- 
visions for amendment, 66, 66. 

Provincial Executive : 66 — 110. 
see also Ministers. 

British constitutional system, analogy 
with, 68 — 70. 

Present, 66. 

Relations with Legislature, lllr^IlS. , 
‘Strong, need for, 23- 
Vital importance ofi 111. 


Provincial legislatures : 116—150, 

See also Legislative Councils. 

Acts of, application to excluded areas, 
144. 

Candidature, disqualification for, 138. 
Composition of, 118-122. 

Depressed classes, representation of, 
119, 120, 121. 

Special interests, representation of, 
121 

Women, representation of, 128. 
Financial procedure, 146 — 150- 
Form of, 116 
Meeting of, 145. 

Party system, development, 113. 

Powers of, 140 — 144. 

Restrictions, 140, 141, 144, 374. 
Procedure, Legislative Procedure. 
Regulation of procedure and business, 
145. 

Summoning, prorogation and dissolu- 
tion, 145. 

Provincial Services, see under Public 
Services. 

Public Health : 

Co-ordination of policy and research, 
223, 227. 

Epidemic disease, prevention and 
control, as concurrent power, need 
for, 52. 

Public Office, etc,, eligibility for holding, 
declaration of rights, 367. 

Public Prosecutors, 402. 

Public Services : 274 — 321. 

All-India Services : 276, 277. 

Composition and strength on 1st 
January, 1933, 277. 

Crown Services, 291. 
future Recruitment, 296, 297. 

Relations with Indian Mmisters, 297. 
Anglo-Indians and, 279, 321. 

British element : 

Importance of, 275. 

Number in Superior Services, 6. 

Central Services : 279. 

Crown services, 291, 

Gnvemor- General as head of, 292, 
Salaries, etc., votability of, 294. 

Status and rights of, protection and 
security for, 293, 

CWiI Service)^ 276- 

.0>nHni^tee& <if Enquiry into conduct of 

Compensako?^ power to. Secretary of 
State, 285, 2^86. 
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Public Servicesrr-cowimwe^^. 

Conditions of service, regulation of, 
285, 288. 

Defence Services, 183, 29^- 
Emoluments, funds for payment of, 
315—320. 

Indemnity for past acts, 283. 

Indian Civil Service : 

Conditions of service, control, 297. 
Indians, recruitment in India, 297. 
Recruitment : 

Enquiry regarding future, 298. 
by Secretary of State, continuance 
of, 289, 296, 297. 

Medical attendance, 281. 

Minorities, representation of, 321. 
present Organisation, 276 — 279. 

Pensions : 

Charge on revenues of India, and 
obligation to meet, 319. 

Claims for, by oiBeers appointed by 
Secretary of State, 318. 

Exemption from Indian income-tax 
in certain eases, 318. 

Pamily Pension Funds, 320. 

Funds for payment of, 315 — 320. 
Present members, rights of, 280-295. 
Provincial Services : 277. 

Crovm services, 291. 

Governor as head of, 292. 

Salaries, etc., votability of, 294. 

Status and rights of, protection and 
security for, 2^3. 

Recruitment to : 
in Future, 296— 312. 

Political or personal influences, ex- 
clusion of, 312.. 

Present system, 277 — ^279. 
under Responsible government, problem 
of, 274. 

Rights re disrqissal and reduction, 
safeguards, 282, 292. 

Safeguarding of rights and legitimate 
interests, special responsibility of 
Governor- General and Governors, 
78, 79, 93, 114, 168, 281, 287, 288, 
292, 293, 317. 

Salaries, pensions, etc., of certain non- 
votable, 147, 148, 288, 294; 316. 
Secretary of State's advisers and, 385, 
386. 

Secret€^ of Start^’s services : 

Condftibns of'* service of oflS’eers, 
anxJrefjgtdation of;^2^4i 288^ 
Protection of Members* of, ’2 84^ 8 
Salaries, etc., non-votaMtlty; 29#*,-^ 
- . 

Travelling ^ and compensa^ry" alioW- 
ai386€S^^egu]utioifhf,d287^^ ) 


Public Services — continued^ 

Securing of fair and just conditions for,l 
necessary, 274, 275. 

Service rights : 

Compensation for loss of, 285. 
Securing of, 284-285. 

Status of services other than Secretary 
j of State’s, 290 — ^293. 

! Public Service Commissions : 312,313,314, 

Federal : 

Assistance to Provincial in establish- 
ing common standards of qualifies* 
tions and remuneration, 312. 
Utilisation by Provinces, 314. 
Fimctions, 813, 339, 341. 

Present, 313. 

Proposed, 313, 314. 

Provincial, may serve more than one 
Province, 314. 

Punjab : 

Irrigation service, 309. 

Union of Sind with, question of, [57. 

Railways : 

Administration of : 392 — 394. 

Sketch proposals for, by Committee,. 
1933, 393, pp. 232—5. 

I Disputes, provision for arbitration, 394, 
395. 

Fmances, separation from general ' 
finances, 394. 

Governor- General’s special responsi- 
bility, 393, 394. 

Police : 

Control of, 239. 

Financing of, 239. 

Policy, control over, 392. 

Services : 

Anglo-Indians in, 279, 321. 

Superior, recruitment : 
in Future, 301. 

Present system, 300. 

Statutory Authority : 392, 393. 
Composition, 393. 

Constitution or powers, legislatiolu 
affecting, requirement of ppior[ con- 
sent of Governor-General, 394." 
Control of Federal Government and 
Indian legislature over, 394. 

Disputes betweeh Tiidsan State© 
ways and, 395. 

Matters td ' be ’ re^ldie^ / by ^ 

stitution Act, 393, 39IK^* 
Rec^itmhiit^by, 

Safeguarding of present 
companies, etc., 394. 

Spdeiat ‘ 

General in 



Religion or religious rights andMUsagos^ 

legislation afeeting, 140^ 141. 

Research» co-ordination, of, 223, 227, 305, 
307. 

Reserve Bank : 390 — 391. 

Constitution and functions, legislation 
affecting, reqiurement of prior con- 
sent of Governor- General, 391. 

Date of inauguration, 390. 

Establishment and successful operation 
as pre-requisite to Federation, 390. 

Governor, Deputy Governor and 
Directors, appointment, 391. 

Powers and duties in relation to manage- 
ment of currency and exchange, 
legislative proposals affecting, re- 
quirement of Governor- General’s 
sanction, 211, 389. 

Reserve Bank ol India Act, 1984 : 390. 

Amendments, requirement of prior 
sanction of Governor- General, 391. 

Functions vested in Governor- General, 
391. 

Reserved Departments : 38, 172— 186, 191, 
see also Defence, Eddesiastical Affdrs 
dnd Foreign Affairs. 

Counsellors for, see under Governor- 
General. 

Expenditurd^for^mon-votaible, 214. 
Legislation affecting, 140,211. 

Relations with Ministerial departments, 
176, 176, 187. « 

I 

Residuary ppwers * of legislation, 64, 66, 
232. 

Responsible Government : 

Development, considerations re, 40. 
possible Divisions of responsibility, 35 — 
38, 39. 

Essence of, 19. 

Governors’ reserve powers guarantee 
for development, 114. 

Indian States’ acceptance conditional 
on responsibility,” 32. 

Method of introduction, 166. 

Preamble of Act of 1919, 12. 
Responsibility without Indian States, 
not a solution of problem, 33. 

Rules of Executive business, procedure for 
eupply of information to Governors, 100. 


Safeguards ; 

see also under Law and Order, transfer*^ 
of, Police, Provincial Autonomy and 
Public Services. 

not Inconsistent with responsible 
government, 21. 

Objects of, 22 — 25. 

Reasons for, 20. 

Salt duties, see under Taxation. 

Sea customs duties, see under Taxation. 

Second Chambers, see Council of State and 
Legislative Councils. 

Secretaries to Government, intercourse of 
Governor with, 98. 

Secretary of State : 

Advisory body for, 385, 386. 

Authority of, 152. 

Council of, see Council of India. 
Expenditure for discharge of duties, 
imposed on, by Constitution Act, n<m- 
votable, 147, 214. 

Payments in England out of Indian 
Revenues, audit, 398, 399. 

Public Services, see under PubKc 
Services. 

Relations with Governor-General in 
Coimcil, 162- 

Responsibility of Governors to, 110.'*^ 
Rights -of suit and arbitration against,^ 
318, 387. 

Select Committee, terms of reference, 45. 

Self govemmenti Preamble of Act 
12 . 

Shipping, safeguards against discrim- 
ination, 354. 

Sind : 

Irrigation Service, 309. 

Separation from Bombay and formations 
of new province : 67, 58, 59. 

Area, 62, 

Commimal controversy re, 59. 

Financial aspect, 58, 268. 

Governor, special responsibilities^ 
59, 78, 82. 

Legislature, constitution, 69. 

Statutory Commission and, 68. 
Subvention to, 268. 

SukkuT barrage, 68, 59, 78, 82, 268- 
Union with the Punjab, question of, 67.- 
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tSocial legislation : 

Religion as obstacle under present 
system, 18. 

Responsible government and, 18, 141. 

Special interests, representation in legis- 
latures, 121, 205. 

Special powers and responsibilities^ see 
under Governor-General and Governors. 

^Stamp duties^ see under Taxation. 

•Standard of living, 2. 

States, see Indian States- 

.Statutory Commission's sm vey, l. 

•Supreme Court, see under Judicature. 

"Taxation : 

Agricultural incomes, taxes on, 258. 
Corporation tax, allocation of, 266. 

Excise duties, allocation of, 260. 

Export duties, allocation of, 260. 

Income, taxes on : 

Allocation between Eederation and 
Provinces, 248-255, 262. 

Indian Princes’ attitude, 248. 
Provinces’ claim for substantial share 
in, 246, 247. 

Surcharges, 250, 267. 

^ute export duty, allocation of, 260. 
Land customs duties, imposition by 
Indian States, 264. 

Maritime customs duties, imposition by 
Indian States, 31, 265. 

:Salt duties, allocation of, 260. 

'Sea Customs duties, allocation of, 247. 
Stamp duties, allocation of, 261. 
"Terminal and other taxes, allocation 
of, 261. 


Terrorism : 

Special Branch of Police, see under 

Police. 

Special powers for combating, 96. 


Trade, see Commerce and Trade. 


Transitory provisions, 407 — 411. 
White Paper proposals, 408. 
Modidcations recommended, 410. 


Universities, repre.sentation in provincial 
legislatures, 121. 


Viceroy : 

DifEerentiation of functions of Governor- 
General and, 168. 

Relations with Indian States, 164 
(footnote). 

Title of, 158. 


Water supplies, control of, 224 — 226, 410. 


White Paper : 

Arrangement of, 46. 

As Basis of Report, 45, 46. 


Women : 

Pranchise, see under Franchise. 
Representation in Legislatures, 122, 
128, 196. 

Women’s movement, 163. 

Zamindars, protection of rights of, 372. 



Part Vlf 
BURMA 


Acts of Parliament see under Parliament. 

Agreements, Conventions and Treaties, 

to continue to be binding, 439. 

Anglo-Indians and Anglo-Burmans : 

Education, 470. 
in Public Services, 470. 

Audit, arrangements, 479. 

Backward Tracts, see Excluded areas. 

Burma : 

Ayea of, 414. 

British connection, summary of, 417. 
Isolation of, 416. 

Physical features, 415. 

Population of, 414, 416. 

Right to restrict entry into, 433, 473, 
474. 

Separation from India, see that title. 

Burma Delegation to Joint Select Com- 
mittee, p - vi. 

Burma Frontier Service, 466. 

Burma Military Police, see Police. 
Commander-in- Chief, ^ee under Defence. 

Commerce and Trade : 

Relations with India, Statutory pro- 
visions re, 431. 

Relations with India and effect of 
separation, 423 — 434. 

Relations between. United Kingdom 
and Burma, 417. 

Trade Convention with India, 426 — 430, 
434, 473. 

Commercial Discrimination, see under 
Discrimination. 

Communal representation, 452, 453. 
Chnsfftuent powers, 479. 

Constitution Act, interpretation of, 479. 

Constitutional Bcoposals, Burma White 
Paper, 412. 

Conventions; see Agreements, etc. 
Co-operators, .attitude nf, 420, 421. 
Counselors, see under Grovexnof. 

tad coinage, reservation of, 441, 


j Customs Service, reservation of 
appointments for Anglo-Indians, 470. 

Defence : 

Command of forces, 446. 

Commander-m- Chief, Governor as, 446- 
Reserved department, 441, 444, 446. 

Discrimination : 471—476. 

agamst British imports, prevention, 

I 4:7^. ^ 

Companies already established in Burma 
with United Kingdom personnel and 
capital, 474. 

Discrimination against imports to and i- 
from Bnrma and India, 472 
Existmg restrictions, 474. 
between India and Burma, 472, 474. 
Indians in Burma, protection, 472. 
Legislature, restrictions on power, 456. 
Medical qualifications, 475, 476. 
Prevention of, special responsibility 
of Governor, 445, 472. 

Professional qualifications, 475 
Right of entry, 473, 474. 
as between United Kingdom and 
Burma, 471. 

Ecclesiastical affairs, reserved depart- 
ment, 441, 447. 

Education, Anglo-Indian, 470 

Electorate, 455 

English language, 479. 

Excluded and Partially Excluded Areas : 

458—463. 

Administration of, 458, 460- 
Description, 460. 

Distinction between, 468 — 460. 

Financial arrangements for, 462. 

Forests, administration of, 462. 

Partially, administration of certain 
special responsibihty of Governor, 
445, 468. 

Pohcmg and protection, 446. 
Re-exanmiation of classification, 459. 
Reservation to exclusive admmi^tra- 
tion and control of Govemorj 436, 
458, 460. ' 


on nowejss 

462 ^. 


t For Index to Sections I to V see page 4Q,^. 
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Executive Government, 440—445. 

External affairs, reserved department, 
441, 446, 

Federation, secession, in event of joining 
Indian, impossibility of, 421. 

^ance,: 
see also Taxation. 

Adjustment between India and Burma, 

424, 427, 482. 

Excluded areas, arrangement for, 462. 
Shan States Federation, arrangements 
with, 461 . 

non-Votable expenditure, 462. 

Hnancial Adviser, 449, 478. 

Financial stability and credit, safeguarding 
of, special responsibility of Governor, 
445. 

Forest Department, administration, 419. 
Forest Service : 

Interchange of officers with Indian 
service, 468. 

Use of Training College at Debra Dim 
for entrants to, 468. 

Forestry Research, co-ordination of. 468. 

Forests, in Excluded areas, administra- 
tion of, 462. 

Franchise, for House of Representatives, 
456. 

Frontier Service, recruitment and control, 
466. 

Government, unitary government, 435, 
449. ’ 

Governor : 

as Commander-in- Chief, 446. 

Counsellors for Reserved Departments, 
449, 450. ^ 

Excluded areas, administration and 
control, 436, 458, 460. 

Financial Adviser, 449, 478. 

Prior consent to legislaMon, 473. 
Relations with Minister^, 441. 

Special responsibilities : 

Commercial discrimination, preven- 
tion of, 445, 472. 

Financial stability and credit, safe- 
guarding of, 445# 

Minorities, safeguarding of legitimate 
interests of, 445. 

Partially excluded areas, administra- 
tion of certain, 445, 458. 

Peace or tranquillity, prevention of 
^ave meuace to, 441, 443, 444, 445. 
Public Services, secui^!^ of rights and 
^ safeguarding of legitimate interests, 
445. 

Terrorism, 441,, 

Tit^ of, 439. 


High Commissioner, 479. 

High Court, see under Judicature. 

Home Rule movement, 418. 

House of Representatives : 

Composition of, 450, 453. 

Franchise for, 455. 

Life of, 450. 

Size of, 450. 

Women, representation of, 453, 454. 
Immigration, regulation of, 433, 473. 
Income tax, see under Taxation. 

Indian Labour, immigration of, 433, 473. 

Indian Laws : 

Adaptation of, 425, 437. 

Affecting Indian Forces, no power to 
amend, 456. 

Indians : 

Protection of, 472. 

Right of entry, restriction on, 433, *473^ 
474. 

Judicature : 

see also Law and Order; 

Appeal to Privy Council, 479. 

High Court, English as language of, 479. 

Karenni States : 

Administration, 463. 

Area and population, 463. 

Position at present and after separation, 
436. 

King, His Majesty The, title in relation 
to Burma, 439. 

Law and Order : 

Nature of problem, 441. 

Transfer of, 441. 

Legislature : 450~>457. 
see also House of Representatives and 
Senate. 

Composition of, 450. 

Con&icts between two Houses, 467. 
EngHsh as language of, 479. 

Joint Sessions, 467. 

Powers of, 456, 462. 

Restrictions on, 456. 

Prior consent of Governor to legislation,. 
473. 

Relations between two Houses; 457; 

Medical Council, 475. ' « 

Medical qi^fications, 475, 476. 

Medical Service, recruitment to, 467#i 
Ministers^ Goimdl of, 440, 441. 

Minorities : 

Representation in. Legislature, 
Safeguarding of legitimate interests of^ 

, special responsibility r of. 

445. 
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Hoaet^ policy, reservation of, 441, 44St 

I 

IfamWXlf Assigned Tract of, 460* 

Parlia&eut, Acts of, application of those 
ext4<^iig Bis Majesty’s Possessions 
outfc British India, 437. 

Peace |r tranquillity, prevention of grave 
memje to, special responsibility of 
Gov^nor, 441, 443, 444, 445* 

I 

-Police! 

MUi^y s 

Constabulary,” as title in 
titure, 444. 

Control of certain, by Governor, 443, 
444, 446. 

Gtoison battalions, control by 
Minister, 444. 

Present and future organisation, 
442—444, 446. 

Organisation, 442. 

Protection of, 441. 


I olitical Development : 

Attitude to Indian Statutory Com- 
mission, 420. 

EfEect of Declaration of 1917, 418* 

outs and Telegraphs Service, reservation 
of appointments for Anglo-Indians, 
470. 

Council, appeal to, 479. 

Tpointments, eligibility for, 474. 
ice Commission, 467,469. 

itvices : 464—470* 

dians and Anglo-Burmans in. 

Service officers serving ii 
a, position of, 464* 

and Burman recruitment, 
,of, 465. 

ICivil Servants serving in Burma, | 
ion of, 464. 

of State and, 481. 

, of State’s services, protection 
Lts and compensation for loss of, 

of rights and safeguarding of 
^ate interests, special responsi- 
Governor, 445. 






477—478. 

icement of operations, 478. 
Ltion and functions, 477—478. 

it to 467. 
ftion of appointments for 
.Indians, 470. 
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Eeforms Committee, (Whyte Committee,. 
1922), 419, 420. 

Reserved departments, 444, 446—449. 
Scheduled areas, see Excluded areas* 

Secretary of State for Burma : 

Advisers, 481. 

and Public Services, see under Public 
Services. 

Secretary of State for India as, 480. 

Secretary of State in Council, cessation of> 
and transference of rights, etc., 480. 

Senate : 

Casual vacancies, ffiling of, 462. 
Composition of, 452. 

Election, method, 450, 452. 

Life of, 462. 

Povrers of, 467. 

Rotational retirement, suggestion and 
objections to, 460, 462. 

Size of, 460, 467. 

Separation from India : 

Arguments for, 426. 

Attitude of political parties to, 418 — 422* 
Economic effects of, 423, 424. 

Election of 1932, 420. 

Financial adjustment between Lxdia 
and Burma, 424, 427, 482. ^ 

Indian Statutory Commission’s con- 
clusion,, 421. r 

Justification on practieql groxmds,’ 422w 
Legal consequences, 436. 

Postponement, undesirability of, if. 

separation decided on^ 422. 

Tariffs and, 424 — 431. 

anti-Separationists, attitude of, 420, 421* 

Shan States Federation : 

Administration of, 461. 

Financial arrangements, 461- 

Tarifl, effect of, on trade with India* 
425--434* 

Taxation, Income Tax, double, relief from* 
432. 

Terrorism, special powers of Governor 
regarding, 441. j 

Trade and Trade Convention, see Com* 
merce or Trade. 

I Treaties, see Agreements, et^ 

Women : 

Franchise, 466* 

Seats in House of Representatives, 
463, 464. 
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